
www.newlawjournal.co.uk   |   3 November 2017 17DISCLOSURE PROCEDURE & PRACTICE

Whether a case concerns 
civil, criminal, family or 
regulatory proceedings, 
disclosure failings may 

constitute a fatal blow to the fairness of 
proceedings leading to a stay or strike out 
or other adverse consequences.

In criminal proceedings, it is well-
established that a stay for abuse of process 
may arise either because it is no longer 
possible to have a fair trial (limb one); 
or because it offends the court’s sense of 
justice and propriety to try the accused in 
the particular circumstances of the case 
(limb two), see R v Maxwell [2010] UKSC 
48, [2011] 4 All ER 941, per Lord Dyson 
SCJ at [13]. In limb one cases, if the court 
concludes that an accused cannot receive 
a fair trial, it will stay the proceedings 
without more. No question of the 
balancing of competing interests arises.

The court’s inherent power to protect 
the integrity of judicial proceedings 
constitutes the core of limb two. In 
Maxwell Lord Dyson explained (at [13]): 
‘…In the second category of case, the 
court is concerned to protect the integrity 
of the criminal justice system. Here a stay 
will be granted where the court concludes 
that in all the circumstances a trial will 
offend the court’s sense of justice and 
propriety … or will undermine public 
confidence in the criminal justice system 
and bring it into disrepute …’

For a stay to be granted on grounds 

of Constabulary (HMIC) found 
widespread disclosure failings across the 
criminal justice system. The July 2017 
report, Making it fair —a joint inspection 
of the disclosure of unused material in 
volume Crown Court cases, considered the 
way unused materials are recorded by the 
police, with 22% of schedules found to be 
‘wholly inadequate’, and 78% of the files 
examined marked either poor or fair. This 
led the authors of the report to conclude 
that: ‘Non-compliance with the disclosure 
process is not new and has been common 
knowledge amongst those engaged within 
the criminal justice system for many 
years and it is difficult to justify why 
progress has not previously been made in 
volume crime cases. Until the police and 
CPS take their responsibilities in dealing 
with disclosure in volume cases more 
seriously, no improvement will result 
and the likelihood of a fair trial can be 
jeopardised.’

Additionally, a HMCPSI report 
published in June 2017, Business as usual? 
Transforming Summary Justice follow-up 
report, discovered that the duty to disclose 
unused material was complied with fully 
by prosecutors in only 56.9% of applicable 
cases within the file sample. This was an 
improvement on the previous inspection 
when only a staggering 34.8% of cases 
met expectations.

Regulatory proceedings
There are no official reports about the 
extent to which regulatory bodies, 
ie organisations responsible for the 
regulation of professionals, are failing to 
comply with their disclosure obligations 
during regulatory proceedings, however 
a number of recent cases would tend 
to suggest that such failings may be as 
widespread as they are in the criminal 
justice system.

While many regulatory bodies have 
their own rules governing the duty of 
disclosure, it is well established that as a 
matter of common law a party in regulatory 
proceedings is entitled to disclosure of any 
documents which might support his case or 
tend to undermine the case of the regulator: 
Kirk v Royal College of Veterinary Surgeons 
[2003] UKPC 3. A failure by a regulatory 
body to comply with its duty of disclosure 
is very likely to contravene the right to a 
fair hearing under Art 6 of the European 
Convention on Human Rights and Art 47 
of the EU Charter of Fundamental Rights. 
It is a fundamental aspect of the right to 
a fair trial that the parties are entitled 
to disclosure of all relevant evidence, 
save insofar as public interest immunity 
applies (Dowsett v United Kingdom (App no 
39482/98) [2003] ECHR 39482/98).
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of abuse of process, there has to be 
something that is so unfair and wrong that 
the court should not allow a prosecutor to 
proceed with what is in all other respects 
a regular proceeding (Hui Chi ming v The 
Queen [1991] 3 All ER  897). The court 
will have to weigh up the public interest in 
ensuring that those charged with crimes 
should be tried, as against the competing 
public interest in maintaining confidence 
in the criminal justice system, and not 
giving the impression that the end will 
always be treated as justifying any means. 
Every decision is a balancing exercise, 
and the court’s decision will depend upon 
the particular circumstances of each case 
(Warren and others v HM Attorney General 
of the Bailiwick of Jersey [2011] 2 All ER 
513, at [24]). As we will see, this approach 
has been applied outside of the criminal 
justice system.

This article explores the consequences 
of non-compliance with the duty of 
disclosure. The issue is prescient in the 
light of a damning Crown Prosecution 
Service (CPS) report on disclosure 
failings, and the recent ‘Trojan Horse’ 
case which led to the discontinuation of 
regulatory proceedings against five senior 
teachers. This article considers both 
issues and additionally explores non-
disclosure in other contexts, noting the 
high premium courts and tribunals place 
on protecting their own processes.

Criminal proceedings
A recent joint inspection by Her Majesty’s 
Crown Prosecution Service Inspectorate 
(HMCPSI) and Her Majesty’s Inspectorate 
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Claire Darwin, Matrix Chambers. Claire 
represented one of the senior teachers in the 
Trojan Horse proceedings stayed for abuse 
of process (@claire_darwin, www.matrixlaw.
co.uk).

In R (on the application of McCarthy) v 
The Visitors to the Inns of Court and The Bar 
Standards Board [2015] EWCA Civ 12, [2015] 
All ER (D) 147 (Jan) the Bar Standards Board 
(BSB) deliberately failed to disclose one 
of two witness statements by the principal 
witness to the barrister concerned. The Bar 
Disciplinary Tribunal was not aware of the 
disclosure failing, and the issue formed part 
of the barrister’s grounds of appeal. Although 
the Visitors to the Inns of Court and the 
Administrative Court both failed to quash the 
decision of the tribunal, the Court of Appeal 
accepted that there was a real possibility that 
the tribunal would have come to a different 
conclusion had proper disclosure been made 
by the BSB, and upheld the appeal.

On 30 May 2017, high-profile regulatory 
proceedings against senior teachers accused 
of involvement in an alleged plot to ‘islamify’ 
Birmingham schools were stayed by a panel 
after it emerged that the National College 
for Teaching and Leadership (NCTL), the 
regulator, had failed to disclose a significant 
volume of material evidence. In the Trojan 
Horse case, the issue was dealt with by the 
panel itself as the matter was still ongoing, 
and on the basis of the Maxwell approach as 
summarised above.

The panel found that, despite ‘the 
difficulties and complexities which have 
beset these proceedings’ it was still 
possible for the teachers to receive a fair 
hearing. It was on limb two, that the case 
was stayed. The panel noted that it was 
‘fundamental to the proper administration 
of justice that the panel must be able to 
rely on the regulatory authority acting in 
a way which ensures the integrity of the 
process,’ but that it was accepted by NCTL 
that ‘the panel, the teachers and their 
representatives have been told matters 
which misrepresented the true position 
and that they have been misled’. While the 
panel took into account ‘the investment 
in these proceedings, in terms of time, 
emotion and money and the genuine public 

interest and importance in knowing the 
findings of the panel in respect of the 
allegations which have been made,’ it 
found that the disclosure failings were 
‘an abuse of the process which is of such 
seriousness that it offends the panel’s sense 
of justice and propriety’.

Family proceedings
The consequences of fraudulent non-
disclosure of resources and its effect on 
financial settlements in divorce proceedings 
were considered by the Supreme Court in 
two recent cases. In Sharland v Sharland 
[2015] UKSC 60, [2016] 1 All ER 671 and 
Gohil v Gohil [2015] UKSC 61, [2016] 1 
All ER 685, which were heard at the same 
time, the Supreme Court had to balance the 
importance of finality in litigation—in both 
cases the parties had reached agreement on 
all matters and had obtained consent orders 
approved by High Court judges (albeit that 
the order in Sharland had not been sealed); 
as against a material failure by a party to 
comply with their duty of disclosure.

The Supreme Court distinguished 
the situation which arose in Gohil from 
a claim that a settlement agreement 
in civil proceedings was induced by 
misrepresentation. It noted that in family 
proceedings, unlike in ordinary civil 
proceedings, consent orders are binding 
and enforceable as a result of the court 
endorsing the agreement, rather than as a 
matter of contract. Lord Wilson observed 
that in financial proceedings a spouse has 
a duty to the court to make full and frank 
disclosure of his resources, and that if 
that duty is not complied with, the court 
is disabled from discharging its statutory 
duty in relation to consent orders, and 
therefore any order it makes in such 
circumstances is to that extent flawed. In 
both cases, the Supreme Court held that 
the disclosure failings vitiated the orders, 
and that in Gohil the sealed consent order 
should be set aside.

Civil proceedings
In civil proceedings, a failure to comply with 
the duty of disclosure may also result in the 
setting aside of a final order, or in a retrial. 
Often it will simply result in an order for 
indemnity or wasted costs, or in an ’̀unless̀ ’ 
order. However, in cases where a failure to 
give proper disclosure has made a fair trial 
impossible, or prevented the court from doing 
justice, or in instances of a flagrant abuse 
of process, a superior court will exercise its 
inherent jurisdiction—its power to control its 
own procedure so as to prevent it from being 
used to achieve injustice—to strike out the 
case before or during a trial (see for example 
Raja v Van Hoogstraten and others [2006] 
EWHC 1315 (Ch) and CPR 3.4(5)).

A similar approach has been taken by some 
statutory tribunals. In Essombe v Nandos 
Chickenland Ltd, EAT, 18 January 2007, the 
Employment Appeal Tribunal (EAT) upheld 
a decision to strike out at trial the case of 
a claimant who had deliberately failed to 
disclose a video-recording of an internal 
disciplinary hearing. The EAT held that strike 
out was proportionate in the circumstances, 
because the claimant had prevented the 
tribunal from having the best evidence 
available on which to base its findings of fact.

Conclusion
A common thread runs through the 
judicial approach to all of these cases: 
non-compliance with the duty of disclosure 
may impair the ability of a court or tribunal 
to do justice between the parties and will 
not be tolerated. While a stay or strike out 
of proceedings are draconian remedies, 
courts and tribunals are prepared to use 
them in order to protect the integrity of their 
processes and procedures.  NLJ
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