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COUNTDOWN TO THE ELECTION

5: Defamation and Privacy at Election Time

Sara Mansoori is an established junior recommended in both
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law (including defamation, privacy and confidence, data protection,
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rights law, election law and public law.
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and international law. Kirsten undertakes a range of defamation,
data protection, and privacy related matters and accepts
instructions on behalf of both claimants and defendants. She also
regularly carries out pre-publication work for national newspapers.
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Briefing covers: outline of key principles relating to defamation, privacy and
breach of confidence. These will be relevant to elections as they apply to
media coverage of the election, and formal and informal campaigning
activities, in print, on the doorstep and on social media.

Defamation: occurs when one (a) publishes to a third party an untrue
statement (b) about an individual, that is (c) defamatory, in that it substantially
affects the attitude of other people towards the claimant in an adverse
manner, or has a tendency to do so; and has caused or is likely to cause
serious harm to the reputation of the claimant.

In terms of (a) the person responsible for the publication will include the
person writing or uttering the statement and anyone else who has authorised
its publication. For (b), it is not necessary that the claimant is named,
provided they can prove that they are capable of being identified. With
regards to (c), a statement may not be defamatory on its face, but acquire a
defamatory meaning (a ‘defamatory innuendo’ meaning) as a result of special
knowledge of those to whom it is published.

Defences: qualified privilege — authority interprets the Defamation Act 1952, s
10 as meaning that a candidate cannot claim a special privilege by virtue only
of publishing the words that are “material to a question in issue in the

1


http://www.matrixlaw.co.uk/Information/Areas%20of%20Practice/Media%20and%20Information%20Law.aspx
http://www.matrixlaw.co.uk/Information/Areas%20of%20Practice/Media%20and%20Information%20Law.aspx
http://www.matrixlaw.co.uk/Information/Areas%20of%20Practice/Human%20Rights.aspx
http://www.matrixlaw.co.uk/Information/Areas%20of%20Practice/Human%20Rights.aspx
http://www.matrixlaw.co.uk/Information/Areas%20of%20Practice/Public%20Law.aspx

matrix

chambers

election” but, like any other citizen, may be able to establish a defence of
qualified privilege if the ingredients recognised at common law were present
on the facts of the case. It does not mean (as it had previously been held)
that a candidate was not entitled to rely on a defence of qualified privilege in
such circumstances. The defence of qualified privilege is defeated by malice.

1 Statutory defences: justification (‘truth’) under s 2 of the 2013 Act; honest
opinion under s 3; and publication on matter of public interest under s 4.

1 Local and central government bodies cannot sue for defamation because of
the paramount importance of free discussion about public affairs.

1 Privacy: Although there is no all-encompassing law of privacy in English law,
there is now considerable protection afforded to individuals who believe their
private information has wrongfully been published. For eg, judge-led
development of the tort of breach of confidence and misuse of private
information.

1 With the former, the key elements are that the information: (a) needs to be of
a “confidential nature”; (b) must have been communicated in circumstances
of confidence; and (c) must have been ‘misused’, to the detriment of the
confider.

1 With the latter; (a) is the information private in the sense that it is in principle
protected by ECHR, art 8?7 And (b) in all the circumstances, must the interest
of the owner of the private information yield to the right of freedom of
expression conferred on the publisher by article 10? Information need not be
intimate or embarrassing to qualify for protection.

Key legislation
Defamation Act 1952, s 10
Defamation Act 2013, ss 1, 2, 3, 8(3).

European Convention on Human Rights, arts 8, 10.
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Introduction

1.

It is of paramount importance that the public are properly informed about
parties, politicians and candidates during times of elections and the law has
long recognised the vital role the press plays in this context. Political parties
and those standing for election use the media and their own forms of
communication to put their messages across to the public. Social media will
play a larger role than ever before with members of the public using it to
inform others about candidates and issues; and candidates expressing their
views about their policies and their rivals. The volume of literature produced
will be huge: press reports, election leaflets, speeches, interviews, emails and
tweets. The law of defamation and privacy applies to such communications
and it is important that those involved with their publication are aware of their
legal obligations. These two areas are complex and it is not possible to deal
with them comprehensively in this briefing. What is set out below is a
summary of the relevant principles.

Defamation

The distinction between libel and slander

2.

Defamation is committed when someone publishes to a third party an untrue
statement about an individual that is defamatory of them. The law of
defamation applies to both written and oral statements. Broadly speaking, if
a statement is in a permanent form or it is broadcast, then it is libel; if it is
some transient form, it is slander. Thus if the untrue defamatory statement
was published in an election leaflet, an email, a TV interview or comments
posted on social media (such as a candidate’s Facebook page or Twitter
feed) it would constitute libel; if it was ‘published’ during canvassing door-to-
door, it would constitute slander.

Bringing a claim

3.

Local and central government bodies cannot sue for defamation because of
the paramount importance of free discussion about public affairs (see
Derbyshire CC v Times Newspapers'). In Goldsmith & The Referendum Party
v Bhoyrul & Ors?, the court held that the principle established in the
Derbyshire CC case should be extended to political parties because public
interest in freedom of speech was sufficiently strong and should not be
fettered. Individual members or officers of a central or local government body
and/or political party can, however, bring a defamation claim if the

1[1993] AC 534.
2 [1998] QB 459
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defamatory statement is capable of referring to them and the other elements
necessary to establish a cause of action are present.

The necessary ingredient to found a cause of action

4.

In order to found an action for defamation, there must be a statement which:
(1) is published to third party

(2) refers to the claimant;

(3) is defamatory of the claimant, in that it:

(@) substantially affects in an adverse manner the attitude of other people
towards the claimant, or has a tendency to do so;3 and

(b) has caused or is likely to cause serious harm to the reputation of the
claimant.*

Serious harm: Defamation Act 2013, s 1

5.

The first three of these requirements are common law ones, the final
requirement of showing that the statement has caused or is likely to cause
“serious harm” at 3(b) above is an additional one required by s 1(1) of the
Defamation Act 2013 (“the 2013 Act”).® There is no definition in the 2013 Act
of “serious” or of “likely”. The explanatory notes to that section explain that it
“raises the bar for bringing a claim so that only cases involving serious harm
to the claimant's reputation can be brought”. ¢ This section has made it more
difficult for claimants to establish a cause of action in defamation: see for
example, Cooke & Anrv MGN Ltd".

Types of defamatory statements

6.

Defamatory statements can take a wide variety of forms and include not just
words, but also other means of conveying defamatory imputations such as
photographs, cartoons and gestures, for example in Dwek v MacMillan
Publishers Ltd®, a photograph of the claimant in the company of a prostitute
was held to be capable of being defamatory.

In addition a statement may not be defamatory on its face, but acquire a
defamatory meaning (a ‘defamatory innuendo’ meaning) as a result of special
knowledge of those to whom it is published. For example, an untrue
statement about a candidate having private health treatment for a medical

8 Thornton v Telegraph Media Group Ltd [2010] EWHC 1414 (QB), [2011] 1 WLR 1985, at [96];

4 The Defamation Act 2013, s 1(1).

5 See Warby J in Ames & Anr v The Spamhaus Project Ltd & Anor [2015] EWHC 127 (QB), at [49]
6 See paragraph 11 of the Explanatory Notes to the Defamation Act 2013.

7 [2014] EWHC 2831 (QB), [2014] EMLR 31.

8 [2000] EMLR 284
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problem would not ordinarily be defamatory, however if it was made about a
candidate who was standing on a platform as a great advocate for the NHS
who had opposed private health care, it may suggest he was a hypocrite and
be defamatory.

Reference to the claimant

8. To bring a claim in defamation a claimant must show that the words
complained of referred to them. It is not necessary that they are named,
provided they can prove that they are capable of being identified. This can be
done in a variety of ways, for example, by their nickname, by publishing a
photograph of them, or by describing them: thus it would be sufficient to
refer to the “Conservative Candidate for Bath”. ‘Jigsaw identification’ is also
possible (ie identification of the claimant as a result of other information in the
public domain) and publishers need to bear that in mind.

9. There is no cause of action if a defamatory statement is merely directed at a
class, for example, ‘politicians’ or ‘bankers’. However, where a defamatory
statement is made about a group, care needs to be taken. Depending on the
size of the group, each individual may have a cause of action in defamation:
in Riches v News Group Newspapers® a defamatory statement against the
“Banbury C.I.D.”, which consisted of 12 officers, was held to refer to all 10
plaintiffs who brought claims. For obvious reasons this can lead to very real




