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Synopsis

1 Outlines the key features of the European Economic Area, the EEA Agreement, and
the role of the EFTA Court

91 Discusses the implications of the UK joining the EEA on free movement provisions,
looking at the likelihood of the UK negotiating restrictions on immigration similar to
those achieved by Liechtenstein, and the possibility of the UK unilaterally imposing
restrictions on immigration under the EEA Agreement

1 Suggests that the UK’s membership of the EEA is likely to result in a continuation of
the current free movement arrangements by which EU nationals who work, study, are
self-employed or self-sufficient are permitted to live in the UK without restrictions.



1. Post-referendum, all options are on the table. Joining the European Economic Area is
one way in which the UK could retain access to the single market upon withdrawal
from the EU. But free movement of goods, services and capital comes hand-in-hand
with free movement of persons, and it is questionable whether the UK would be able
to negotiate a deal which would enable it to reduce immigration by EU nationals and
their family members.

2. This article provides a brief introduction to the European Economic Area, and
discusses the implications of joining the EEA on the UK’s ability to exercise control
over immigration from within the EU.

What is the European Economic Area?

3. The European Economic Area is comprised of the member states of the European
Union, and three European Free Trade Association (“EFTA”) states: Iceland,
Liechtenstein and Norway." The EEA Agreement, which entered into force on 1
January 1994, seeks to establish a free trade area “with equal conditions of
competition, and the respect of the same rules, with a view to creating a homogenous
European Economic Area”?

4. The EEA Agreement subscribes to the four freedoms of the single market: free
movement of goods, persons, service and capital, as well as regulating competition.
It also contains rules which are relevant to the four freedoms on matters relating to
social policy, consumer protection, environment, statistics and company law.
However, the common policies relating to agriculture, fisheries, taxation, foreign
trade, justice and home affairs are excluded from the EEA Agreement.

5. Remaining in the single market is not without financial cost. The UK would have to
contribute to the EU programmes in which it participates. Currently, each EEA state
pays a proportionate contribution to the EU’s operational costs (based on to its GDP
as compared to the total GDP of the EEA),® as well as an individually negotiated
contribution to the administrative costs of the European Commission. The UK would
also be required to contribute to the EEA Grants, which provide funding to reduce
social and economic disparities in the EEA.*

6. Joining the EEA would not prevent the UK from being bound by EU legislation and
jurisprudence. The EEA Agreement aims to achieve homogeneity between the EU,
Iceland, Liechtenstein and Norway, and consequently a lot of EU legislation is
incorporated into the EEA Agreement. All of the relevant past jurisprudence of the

! The fourth European Free Trade Association member state, Switzerland, is not a member of the EEA, and has
a set of bilateral agreements with the European Union.

2 Article 1, EEA Agreement

3 Article 82 EEA Agreement

4Norway contributes 95.8% of tH993.5 million put towards the EEA grant by the three EEA states in the period
from 20092014


http://www.efta.int/eea/eu-programmes/application-finances/eea-efta-budget
http://eeagrants.org/Who-we-are/EEA-Grants

Court of Justice of the European Union (“CJEU”) is incorporated,® and the EEA
Agreement is updated in line with subsequent EU legislative and jurisprudential
developments.® A parallel system of supervision operates to monitor the EFTA EEA
states and interpret legislation, with the EFTA Surveillance Authority and the EFTA
Court adopting the roles of the EU Commission and CJEU.

7. The EFTA Court consists of three Judges, nominated by Iceland, Liechtenstein and
Norway, and has “consistently taken into account the relevant rulings of the CJEU”,
to minimise the risk of reaching a decision on the EEA rules which might be
inconsistent to that of the CJEU.” Whilst the EFTA Court’s “advisory opinions”
procedure is not equivalent to the obligatory and binding EU preliminary reference
procedure,? this does not mean that national courts can simply avoid making requests
for opinions on interpretations of EEA law. Indeed, the EFTA Court has indicated in
Case E-18/11 (lIrish Bank Resolution Corporation Ltd v _Kaupping hf) that whilst
national courts of last resort have a more “partner-like” relationship with the EFTA
Court, they nonetheless have a “duty of loyalty”, to make requests for advisory
opinions, derived from Article 3 of the EEA Agreement which requires EEA members
to take all appropriate measures to ensure fulfillment of their obligations under the
Agreement. Presumably the failure by a member state to comply with an advisory
opinion from the EFTA Court, non-binding though it is, could also give rise to a breach
of the same duty of loyalty if the result was to frustrate the objectives of the EEA
Agreement.

Implications for free movement

8. Free movement of people is one of the four core freedoms of the EEA, and nationals
of Iceland, Norway and Liechtenstein have the same rights to live and work in the EEA
as do EU citizens.® The EEA Agreement also contains provisions on social security for
workers and self-employed persons, mutual recognition of qualifications, and the right
of establishment.™

9. The EU ‘Citizen’s Directive’, which governs free movement of persons, is included in
the EEA Agreement."" The likelihood is that if the UK joined the EEA, it would continue
to be bound by the Citizen’s Directive, and the current domestic implementing
legislation would remain, with any necessary amendments to reflect the UK’s
changed position. EU and EEA nationals would continue to be free to reside in the UK

5 Article 6 EEA Agreement

6 The EEA Joint Committee is required to update the Annexes and Protocols to the EEA Agreement in line with
EU developments, to ensuitsd STFSOG A GS AYLI SY Wit i & 2 yeepu@BdRr c@nESNI G A 2 v €
NBZASs GKS RS@St 2LI0Syitah e2 TC JBEHIS0 a2 loapEesercd thee homogenous
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7 See joined case&09/07 and E10/07,L'Oréal Norge AS v Aarskog Per AS and Others and Smart Club Norge
para 28.

8 Article 34 of the EFTA Surveillarered Court Agreement

% Free movement of persais covered by Article 28 of the EEA Agreement, Annex V on Free Movement of
Workers, and Annex Ybn Right of Establishment.

10 Articles 29, 30, 3IEEA Agreement

1 Point 3 of the Acts referred to in Annex ®diithe EEA Agreemertapts Directive 2004/38/EC to include EEA
nationals and their family members.

2The Immigration (European Economic Area) Regulations 2006
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without discrimination on grounds of nationality, providing they are working, self-
employed, self-sufficient, or studying. Their family members, including non-EEA
national family members, would continue to be entitled to move and reside with them.
After a period of five years’ residence in the UK, they would qualify for permanent
residence. Reciprocally, British citizens would continue to be able to live and work in
EU/EEA states.

Is there a possibility of imposing restrictions on immigration control?
Negotiating restrictions on free movement

10. Liechtenstein is the only EEA country to have obtained agreement from EEA members
on the imposition of limitations on free movement, and this is due to its “specific
geographical situation”. Liechtenstein requires prior authorisation of entry, residence
and employment for workers, self-employed persons and their family members. It
imposes conditions on seasonal workers, and operates a quota system.'®

11.There have been suggestions that the UK could follow suit. But the likelihood of the
UK being able to negotiate a special opt-out of the free movement provisions upon
joining the EEA is slim. It would require the approval of all EU and EEA member
states.' Theoretically, Liechtenstein has set a precedent for this. But Liechtenstein is
a tiny principality of 62 square miles with a population of 37,000. It is half the size of
the Isle of Wight, and its population is less than a third. The justification for permitting
restrictions on free movement is that Liechtenstein is a “very small inhabitable area of
rural character with an unusually high percentage of non-national residents and
employees”, and has a vital interest in maintaining its “own national identity”.
Ultimately, Liechtenstein’s restrictions on free movements pose no threat to the
stability or integrity of the EEA.

12.The UK is simply not in a comparable position, and it is hard to see how it could justify
restrictions on free movement from within the EEA as “strictly necessary” on account
of posing such a serious risk to the UK economy or society. The UK certainly wouldn’t
be able to discriminate on grounds of nationality, and pick and choose from which EU
or EEA member states to restrict immigration.™

Unilaterally imposing restrictions on immigration

13. Article 112 of the EEA Agreement permits EEA states to unilaterally take safeguarding
measures in the event of “serious economic, societal or environmental difficulties of a
sectorial or regional nature”, which are “liable to persist”. However, such measures
must be restricted in scope and duration to what is “strictly necessary” to remedy the
situation, and states are expected to enter into consultations in the EEA Joint
Committee to find a “commonly acceptable solution” prior to taking safeguarding

13 See the Sectoral Adaptations in Annex VIllam thRi ght of Establishment.
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been addressed in Protocol 15 on Transitional Periods on the Free Movement of Persons (Liechtenstein);

Decision No. 1/95 of the EEA Counci |l ®ayrl995; EBAiJoing
Committee Decision 191/1999; and the subsequent EEA enlargement agreements.

4 Article 128(2), EEA Agreement

15 Nationality discrimination is specifically prohibited by Article 4 of the EEA Agreement.
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measures, and every three months thereafter.'® Although utilised by Liechtenstein (in
its very particular circumstances) to limit free movement of persons prior to
negotiating a more permanent agreement, Article 112 is a measure intended for
emergency situations. It might give the UK some flexibility to impose temporary
controls should the circumstances justify it, but it isn’t a mechanism by which the UK
can permanently curb immigration.

14.Furthermore, unilaterally invoking Article 112 to restrict EU immigration gives rise to a
risk of repercussions from disgruntled member states. If a safeguarding measure
“creates an imbalance between the rights and obligations” under the EEA Agreement,
which the unilateral imposition of immigration controls by the UK would clearly do,
any other state may take “such proportionate rebalancing measures as are strictly
necessary to remedy the imbalance”.'” This may involve EU member states imposing
measures to restrict the rights of UK citizens to live in the EU, or even, arguably,
restricting imports of goods or services from the UK.

Conclusion

15. Joining the EEA would enable the UK to maintain its access to the single market and
its associated benefits, without committing to an “ever closer union”. But the UK won’t
avoid being bound by EU legislation and jurisprudence, and as a member of the EEA,
it will have less of a say on the formulation of EU law and policy. Whilst the EEA
arrangements permit a degree of flexibility and the scope for taking emergency
measures, the UK will not be able to impose restrictions on EU immigration of the kind
envisaged by the ‘Leave’ campaign, and it is likely that the UK’s membership of the
EEA will result in little change to the free movement rights currently enjoyed by British
and EEA nationals.
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