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T

he 2016 IBA Annual Conference will be held in Washington
DC, home to the federal government of the USA and the
three branches of US government – Congress, the President
and the Supreme Court. Washington DC is also an important centre
for international organisations and is home to the International
Monetary Fund and the World Bank. As well as being the political
centre of the USA, Washington DC is home to some spectacular
museums and iconic monuments clustered around the National Mall.
Washington DC will give the 2016 IBA Annual Conference the perfect
blend of opportunities for business, cultural exploration and to develop
a unique set of new contacts. This mix makes Washington DC an ideal
location for the world’s leading conference for international lawyers.

WHAT WILL WASHINGTON DC 2016 OFFER YOU?
• Access to the world’s best networking and business development event
for lawyers – with over 6,000 lawyers and legal professionals attending
from around the world
• Up-to-date knowledge of the key developments in your area of the law
– with nearly 200 working sessions covering all areas of practice
• The opportunity to generate new business with the leading firms from
around the globe
• Up to 25 hours of continuing legal education and continuing
professional development
• A variety of social functions providing ample opportunity to network
and see the city’s famous sights

FOR MORE INFORMATION OR TO BOOK:
Visit: www.ibanet.org/Conferences/Washington2016.aspx
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1. Articles for inclusion in the newsletter should be sent to the Newsletter Editor.
2. The article must be the original work of the author, must not have been previously
published, and must not currently be under consideration by another journal. If it
contains material which is someone else’s copyright, the unrestricted permission
of the copyright owner must be obtained and evidence of this submitted with
the article and the material should be clearly identified and acknowledged within
the text. The article shall not, to the best of the author’s knowledge, contain
anything which is libellous, illegal, or infringes anyone’s copyright or other rights.
3. Copyright shall be assigned to the IBA and the IBA will have the exclusive right
to first publication, both to reproduce and/or distribute an article (including
the abstract) ourselves throughout the world in printed, electronic or any other
medium, and to authorise others (including Reproduction Rights Organisations
such as the Copyright Licensing Agency and the Copyright Clearance Center)
to do the same. Following first publication, such publishing rights shall be nonexclusive, except that publication in another journal will require permission from
and acknowledgment of the IBA. Such permission may be obtained from the
Director of Content at editor@int-bar.org.
4. The rights of the author will be respected, the name of the author will always be
clearly associated with the article and, except for necessary editorial changes, no
substantial alteration to the article will be made without consulting the author.

Advertising
Should you wish to advertise in the next issue of
the Pro Bono newsletter, please contact the IBA
Advertising Department.
advertising@int-bar.org

This newsletter is intended to provide general
information regarding recent developments
relating to pro bono. The views expressed are
not necessarily those of the International Bar
Association.
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FROM THE CHAIR

Welcome to the newsletter

T

INTERNATIONAL BAR ASSOCIATION

Weil, Gotshal
& Manges
peter.king@weil.com

his is my first newsletter message as the
Chair of the IBA’s Pro Bono Committee.
I would like to thank Tim Soutar, my
immediate predecessor, for all his work
during his time as Chair. I am very pleased
that we still have his guidance, along with that
of other previous chairs, as senior advisers to
the Committee.
It was not so very long ago that the
idea of lawyers working for no fee was
considered anathema outside select
jurisdictions. Lawyers all over the world
have always paid lip service to the idea that
the law is the foundation of a strong civil
society, but in the past many of them were
not prepared to take action in their own
professional lives to use their skills to build
that society. Now, lawyers and law firms all
over the world accept that there is more to
the vocation of lawyer than simply earning
the most fees possible.
Particularly as law firms become global
businesses, it is their commitment to using
their legal skills to help the most vulnerable
members of society that helps to define
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their culture and values. Our role within
the Pro Bono Committee is to promote
that sort of culture among lawyers and law
firms – not just among the international
behemoths, but also in the smaller firms in
those countries where pro bono work is in
its infancy.
As the co-chair of my own firm’s pro bono
committee, it’s been part of my role to help
our lawyers engage with pro bono work
with enthusiasm and commitment. I hope
that my role as Chair of the IBA’s Pro Bono
Committee will enable me to take some
steps in the same direction across a much
wider universe of lawyers. As a Committee,
we will continue to work on initiatives to
spread best practice and international
cooperation in this area.
Finally, I’d like once again to congratulate
Marcos Fuchs, who won the 2015 IBA Pro
Bono Award, sponsored by LexisNexis, and
who is profiled later in this newsletter. We
look forward to receiving submissions for
the 2016 Pro Bono Award and hope you
enjoy reading this edition.

PUBLIC AND PROFESSIONAL INTEREST DIVISION

FROM THE COMMUNICATIONS OFFICER

Pamela Kovacs
International
Development
Law Organization
pkovacs@idlo.int

Looking forward to
Washington, DC

I

would like to give a warm welcome to Peter
as our new Committee Chair and I echo his
thanks to Tim Soutar for past (and future)
contributions!
Readers may recall seeing an article by
Peter in our May 2015 issue, which focused
on legal services for not-for-profits in the
United Kingdom. In the same issue, we
learned more of Peter’s pro bono work as the
featured committee officer. In this issue you’ll
meet our newest officer, Lynn Reynolds, who
is Vice-President and Head of Legal North
America for LexisNexis and joins the Pro
Bono Committee as Secretary.
By featuring global pro bono stories and
developments in this and every issue, we hope
to actively encourage and support further pro
bono legal services, which are uniquely within
the sphere of legal professionals.
Articles in this newsletter will touch on pro
bono efforts in Canada, Kenya and the UK.
The legal issues underlying these cases range
from victim’s rights in international criminal
law, to wrongful conviction and access to
financial support for education. Just before
our Meet the Officer feature, we highlight

a global research initiative regarding pro
bono legal services and barriers to access to
justice, inviting participation. We will aim to
share the results of the research with you in a
future newsletter.
Finally, in this issue we look ahead to
this year’s IBA Annual Conference in
Washington, DC and remind you that we’ll
be accepting nominations for the annual Pro
Bono Award sponsored by LexisNexis, which
helps to raise awareness of the importance of
pro bono work and its positive impacts.
Our Committee remains dedicated to
actively encouraging lawyers, judges, law
firms, bar associations, law schools and
governmental and non-governmental
organisations to participate in pro bono
legal services. Between newsletters, you can
keep up to date on pro bono topics via our
Twitter (@IBAProBono) and news feeds as
well as linking to other helpful resources and
networks at: www.internationalprobono.com.
As always, please get in touch if you share
our passion for pro bono or if you would like
to contribute an article or item of interest
related to global pro bono programming.
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PRO BONO… A DEFINITION

Pro Bono… A Definition
The Latin phrase pro bono publico means ‘for the public good’.
In the International Bar Association Pro Bono Declaration, approved by the IBA Council in
October 2008, pro bono legal service is defined:
‘work by a lawyer of a quality equal to that afforded to paying clients, without remuneration
or expectation of remuneration, and principally to benefit poor, underprivileged or
marginalised persons or communities or the organisations that assist them.’
Pro bono legal service may extend to:
• advice to or representation of persons, communities or organisations, who otherwise
could not exercise or assert their rights or obtain access to justice;
• activities supporting the administration of justice, institution building or strengthening;
• assisting bar associations and civic, cultural, educational and other non-governmental
institutions serving the public interest that otherwise cannot obtain effective advice or
representation;
• assisting with the drafting of legislation or participating in trial observations, election
monitoring, and similar processes where public confidence in legislative, judicial and
electoral systems may be at risk;
• providing legal training and support through mentoring, project management and
exchanging information resources; and
• other similar activities to preserve the rule of law.
See: www.internationalprobono.com/declarations
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Communications Officer
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African Liaison Officer
Moray Hathorn
Webber Wentzel Attorneys, Johannesburg
moray.hathorn@webberwentzel.com
European Liaison Officer
Carmen Pombo
Fundación Fernando Pombo, Madrid
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Latin American Liaison Officers
Carlos del Rio Santiso
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carlos.delrio@creel.mx
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Mattos Filho Veiga Filho Marrey Jr e Quiroga
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IBA ANNUAL CONFERENCE, WASHINGTON, DC, 18–23 SEPTEMBER 2016: OUR COMMITTEE’S SESSIONS

Pro Bono Committee sessions
Monday 1430 – 1730

Tuesday 1430 – 1730

Sustainable development goals

Creating a pro bono infrastructure appropriate for
your law firm

Presented by the Pro Bono Committee
The UN sustainable development goals constitute a challenge to
lawyers and their clients. Can lawyers be a positive influence in the
achievement of these goals through their own practices and their
interaction with their clients? Are there particular goals on which
efforts should be concentrated? What concrete actions can lawyers
take in the short or longer term?

Presented by the Pro Bono Committee and the Law Firm
Management Committee
This session will consider how a pro bono function can be managed
within law firms, and will examine various models, including the
involvement of dedicated legal and non-legal staff and committee
and similar structures. The extent to which firms, particularly smaller
firms, can share resources will also be discussed. Interaction with
external parties such as pro bono clearing houses may also assist
firms in developing their pro bono efforts but needs to be managed
internally as well as externally.

To find out more about the conference venue, sessions
and social programme, and to register, visit www.ibanet.org/
Conferences/Washington2016.aspx. Further information
on accommodation, tours and excursions during the
conference week can also be found at the above address.
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IBA PRO BONO AWARD

IBA Pro Bono Award
sponsored by LexisNexis
Nominations wanted
Each year, the IBA Pro Bono Award,
established in 2010 by the Pro Bono
Committee, honours a lawyer who has
shown an outstanding commitment to pro
bono work as part of their legal career. The
award typically includes free registration at
the IBA Annual Conference, a contribution
towards travel costs to attend the Conference,
and a year’s free membership of the IBA.
Previous winners are listed on the IBA Pro
Bono Committee website: www.ibanet.org/
PPID/Constituent/ProBono_Accs_Justice/
Probono_award.aspx.
The Pro Bono Award, presented annually
by the IBA Pro Bono Committee, recognises
lawyers who are leading the legal profession
in building a pro bono culture.
Nominations are reviewed based on the
following criteria:
• Dedication: The Committee seeks to
recognise pro bono work that exhibits
an exceptional level of commitment and
dedication to the provision of free legal
services and access to justice.

• Innovation: The Committee seeks to
recognise efforts and pro bono work that have
been designed or carried out in an innovative
fashion and might serve as a model for others
in that jurisdiction and other jurisdictions.
• Impact: The Committee seeks to recognise
work, including legislative reform, litigation
and transactional representation, that has
brought about a significant impact – to an
individual, community, group, or country, or to
the provision of pro bono services generally.
The 2016 Award will be presented at the
IBA Annual Conference in Washington.
Further information is available at:
http://tinyurl/IBAPBA.
While there is generally a single award
winner every year, the Pro Bono Committee
will often feature nominees and the
good work they are doing in Committee
newsletters and other communications.
Nominations welcome!
This year's deadline is Friday 29 April 2016.

IBA Pro Bono Award 2015
sponsored by LexisNexis
The winner
Sincere congratulations to the 2015 Pro Bono Award
winner, Marcos Fuchs, Founder and Executive Director of
Instituto Pro Bono in Brazil. Marcos has been monitoring
prison conditions for ten years and tirelessly advocating for
those who lack access to justice based on their geographic,
social, economic or racial backgrounds. He was also
instrumental in advocating for the removal of restrictions
that formerly prohibited pro bono work in Brazil. He
has been a vigorous advocate, working to establish the
legality of pro bono practice for individuals. His nominator
praised Marcos because he ‘continues to actively engage
several Brazil state bar associations in dialogue about the
importance of regulating pro bono practice and expanding
access to justice in Brazil’. Congratulations Marcos!
PRO BONO
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PRO BONO IN PRACTICE

Emma Lindsay
Bryan Cave, New York
emma.lindsay@
bryancave.com

The continued journey for
justice: the Kenyan victims’
role in the case against
President Kenyatta before the
International Criminal Court

T

his article continues a story of international legal action in relation to post-electoral
violence in Kenya in 2007–2008. Readers will recall learning of this pro bono case
from Bryan Cave LLP in an article titled Strengthening the Voice of Kenyan Victims at the
International Criminal Court: Judicial Review of the Prosecutor’s Decision to Cease Active Investigation
in the Case Against President Kenyatta, published in the September 2015 issue of this newsletter.
In addition to the authors, the Bryan Cave LLP pro bono team includes Bieta Andemariam
and Daniel Lewkowicz.

In the summer of 2015, nearly 20,000 victims
of Kenya’s 2007–2008 post-election violence
filed an unprecedented application with the
International Criminal Court (the ICC or
Court) challenging the decision by the Office
of the Prosecutor (the OTP or Prosecutor)
to cease active investigation in a case
concerning high-ranking Kenyan officials,
including President Uhuru Kenyatta, against
whom charges of crimes against humanity
were confirmed in January 2012. Kenyatta’s
election to the presidency in 2013 meant that
he became one of very few sitting heads of
state to be prosecuted by an international
court. When Kenyatta appeared in a
courtroom in The Hague on 8 October 2014,
it marked the first time that a serving head of
state had appeared in person as a defendant
before an international court. However, the
case against him unravelled in December
2014 when, facing systematic non-cooperation
and obstruction of access to evidence by the
Kenyan government, the Prosecutor withdrew
charges against President Kenyatta.
On 3 August 2015, the legal representative
of the victims (the LRV) applied for judicial
review of the Prosecutor’s ability to cease
active investigation of President Kenyatta
10
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and his former co-accused. The victims
argued that the OTP had failed to comply
with its obligation to carry out prompt,
thorough and effective investigations and
prosecutions. They also argued that review
of the OTP’s decision to indefinitely suspend
investigations in the case would uphold the
victims’ fundamental rights to truth, justice
and reparation recognised by the Court’s
jurisprudence and by the Rome Statute – the
ICC’s constitutive instrument – and further
the ICC’s goal of ending impunity. Bryan
Cave LLP supported the LRV in making this
application.
The ICC’s decision on judicial review
On 5 November 2015, the ICC declined to
review the Prosecutor’s decision to cease
active investigation in the case against
President Kenyatta. In reaching its decision,
the ICC adhered to a rather formalistic,
textual reading of the Rome Statute based
on its view that Article 53 ‘regulates in detail
the pre-trial chamber’s competence to review
the Prosecutor’s exercise of her powers with
respect to investigation and prosecution, as
well as the boundaries of the exercise of any
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Jovana Crnčević
Bryan Cave, New York
jovana.crncevic@
bryancave.com

PRO BONO IN PRACTICE

such competence’. Despite this holding and
the Court’s refusal to grant judicial review, the
decision contains several important victories
both for the Kenyan victims continuing to
seek justice for the crimes committed against
them and for future victims’ rights advocates
before the ICC.
First, the ICC agreed with the victims that
they had standing to bring the request for
judicial review in accordance with victims’
participation rights as codified in Article
68(3) of the Rome Statute. Rejecting the
OTP’s narrow view of victims’ standing before
the Court, the ICC interpreted victims’
participation expansively and affirmed
that ‘one of the valid forms of victims’
participation in the proceedings of a situation
is to prompt the Chamber to consider
exercising its proprio motu powers with
respect to a specific issue affecting the victims’
personal interests’. The ICC unhesitatingly
recognised that the victims had a personal
interest in holding the accused individuals
accountable for their role in the harms
suffered by the victims.
Secondly, although the ICC held that
the Prosecutor’s compliance with her
Article 54(1) duty to conduct an effective
investigation and prosecution was not
reviewable, the Court agreed with the victims
that the Prosecutor’s Article 54(1) duty is
ongoing and ‘continues as long as evidence
exists which is relevant to criminal liability’.
Leaving a sword of Damocles hanging
over the heads of the former accused,
the ICC emphasised that the Prosecutor
had ceased investigation temporarily and
without prejudice to any ability to reinstate
the charges at a later date, adding that
the suspension ‘does not mean that the
investigation authorised by the Chamber is
closed or terminated’ and noting that ‘crimes
within the jurisdiction of the Court are not
subject to any statute of limitations’.
Thirdly, the ICC unequivocally recognised
that it was the Kenyan government’s pervasive
lack of genuine cooperation with the OTP
that led to the suspension of the investigation
against President Kenyatta. Underscoring
the importance of state cooperation, the ICC
stated that ‘this Court cannot operate without
the cooperation of States in accordance with
Part 9 of the Statute, in particular of the
State on the territory of which the concerned
crimes have allegedly been committed’. It
went on to add that ‘this lack of genuine
cooperation has crucial consequences for the
Court and its ability to properly investigate’.

While acknowledging the difficulties
presented by Kenya’s non-cooperation, the
Court stressed that state obstruction ‘does not
affect the Prosecutor’s powers and obligations
with respect to investigation and prosecution’.
What next for the victims?
Although it declined to review the
Prosecutor’s cessation of the investigation
against President Kenyatta, the ICC still
has one important decision to make in the
case – whether to exercise its power under
Article 87(7) and refer Kenya to the Assembly
of States Parties (the ASP) for its pervasive
non-cooperation with the Court. The ASP
comprises the 124 states that have ratified the
Rome Statute and may take diplomatic and
political steps to incentivise state cooperation
with the ICC. The ASP meets annually,
typically in November.
On 14 September 2015, the Prosecutor
filed submissions, supplementing earlier ones
made in November 2013, requesting that
the ICC make a finding of non-compliance
against the Kenyan government. The
LRV filed supporting submissions on 15
October 2015. The Court declined to decide
the request for an Article 87(7) referral
before the fourteenth session of the ASP in
November 2015 but, presumably, a decision
will be issued before the ASP’s fifteenth
session towards the end of this year.
Should the ICC decide to refer Kenya to
the ASP, the referral would be the first of
its kind in the Court’s history. While Sudan
and Libya have been referred to the United
Nations Security Council in respect of noncooperation with the Court, neither – unlike
Kenya – is an ICC state party. It is difficult to
imagine a situation better suited for referral
to the ASP than the Kenyan government’s
systematic campaign of non-cooperation.
The Kenyan government has again and again
refused to cooperate with the OTP and has
ignored myriad requests to produce President
Kenyatta’s financial and telephone records or
to freeze his assets as instructed by order of
the Court. The Kenyan government has also
obstructed the OTP’s access to key witnesses.
Even more alarmingly, this campaign of noncooperation has taken place simultaneously
with efforts to bribe and intimidate witnesses
in order to prevent or alter their testimony
against both President Kenyatta and Kenya’s
Deputy President, William Ruto, who is
currently on trial at the ICC. The OTP itself
harshly criticised Kenya’s flagrant nonPRO BONO
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cooperation in the Kenyatta case, stating that
‘[t]he individual and cumulative effect of
[Kenya’s] actions has been to undermine the
investigation in these cases and limit the body
of evidence available to the Chamber at trial’.
In formulating and implementing
measures against Kenya, the ASP would be
setting an important precedent for states
– and their leaders – who might wish to
thwart the international criminal process.
Moreover, given the African Union’s
advocacy for termination or suspension
of ICC proceedings against African senior
government officials, the ASP seems to be the
most appropriate forum in which to deal with
Kenya’s failure to cooperate with the Court.
Conclusion
The victims’ application in the Kenyatta case
broke new ground in ICC jurisprudence,
regardless of the Court’s decision to deny

judicial review of the OTP’s decision to
cease its investigation. The Court confirmed
that victims have standing to seek review of
prosecutorial decisions not to proceed with
an investigation or prosecution, even though
the Rome Statute grants the OTP fairly
broad discretion. The ICC acknowledged
the Prosecutor’s ongoing duty to ensure the
effective investigation and prosecution of
crimes within the jurisdiction of the Court
even in the face of state non-cooperation
and again put on record the Kenyan
government’s pervasive lack of cooperation
with the OTP. The victims remain hopeful
that the ICC will refer Kenya to the ASP.
Whether the ASP is effective in its efforts
to get Kenya to comply with its obligations
under the Rome Statute will be crucial for
its own credibility and for the Prosecutor’s
ability to effectively investigate and prosecute
the most serious crimes of concern to the
international community.

Extrajudicial costs and pro
bono legal representation:
the Quebec experience

T

his article features the story of Réjean Hinse of the province of Quebec in Canada who
was wrongly convicted and unjustly sentenced to prison. The Supreme Court of Canada
ultimately reversed the verdict and exonerated him. Mr Hinse, represented by counsel
acting pro bono, instituted an action in civil liability. The case reached the Supreme Court,
at which point the Centre Pro Bono Québec, represented by lawyers from the firm of Lavery,
intervened on the issue of extrajudicial costs in pro bono legal matters. On 19 June 2015, the
Supreme Court of Canada found that, in a case of abuse of process, Quebec civil law allows
extrajudicial costs to be granted to a party, whether or not counsel is acting pro bono.

In 1964, Mr Réjean Hinse, a Canadian citizen
from Quebec, was wrongly convicted of armed
robbery and unjustly sentenced to 15 years’
imprisonment in a federal penitentiary. It
was not until 1997, after years of fruitless
applications for mercy to the federal Minister
of Justice, that the Supreme Court of Canada
unanimously agreed that ‘the evidence could
not allow a reasonable and properly instructed
jury to find H[inse] guilty beyond a reasonable
doubt’.1 Hinse, then a free and exonerated
12

INTERNATIONAL BAR ASSOCIATION

man, instituted an action in civil liability against
the Attorney-General of Quebec, the AttorneyGeneral of Canada, and the town of MontLaurier. This resulted in out-of-court settlements
with the Attorney-General of Quebec and the
town of Mont-Laurier. The Superior Court of
Quebec allowed the action against the AttorneyGeneral of Canada, but the judgment was
reversed by the Court of Appeal. The Court of
Appeal found that ‘the exercise of the Minister’s
power of mercy is protected by a qualified
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immunity and that the Crown can be held liable
only if the decision was made in bad faith, and
with malice’,2 which was not the case in this
instance, no matter how unfortunate the error.
However, the judicial saga was not yet over:
in 2014, the Supreme Court granted Hinse’s
application for leave to appeal the Court of
Appeal’s decision — he would appear a second
time before the country’s highest court.
Hinse had brought the action against the
Attorney-General of Canada based on the
conduct of the State in handling his case.
He alleged that he had not only been the
victim of a judicial error which led to decades
of undeserved time in prison, but had also
been the target of a specific abuse of process,
namely, bad faith by the State in the conduct of
the proceedings. Quebec civil law specifically
entitles a party to claim their extrajudicial
costs (the fees paid to their own lawyers)
from the opposing party when they can prove
that they have suffered deliberate abuse
throughout the proceedings. Given the nature
of Hinse’s lawsuit, a judgment in his favour
would normally have opened the door to an
award of extrajudicial costs. However, from the
beginning of his civil action, Hinse’s counsel
acted on a pro bono basis, charging no fees
for legal services. This raised a question: how
could a party expect to claim extrajudicial costs
from the opposing party when it never actually
incurred any such costs?
Prior to the Hinse case, a case heard in
2006 before the Court of Appeal of Ontario
had clearly and definitively resolved this
issue in the common law provinces. In that
case, the Ontario Court of Appeal ruled that
‘there should be no prohibition on an award
of costs in favour of pro bono counsel in
appropriate cases’.3 In other words, a party
may ask for extrajudicial costs when an abuse
of process is established, notwithstanding that
their counsel acted pro bono. This statement
was justified by the fact that although no
costs were formally billed, pro bono counsel
nevertheless invested time and resources
in the action, which could be compensated
through the awarding of extrajudicial costs.
However, case law did not provide a clear
answer to this issue in Quebec. The issue
had never been formally dealt with in court
before the Hinse case. Accordingly, referring
directly to and applying the Ontario case, the
Superior Court ruled that, in addition to the
damages sought by Hinse, he was also entitled to
extrajudicial costs. On appeal, the Quebec Court
of Appeal reversed the decision of the Superior
Court generally and on the issue of extrajudicial

costs, holding that there was no abuse of process
and that the trial judge ought not to have
referred to the Ontario court decision.
At this time, the Centre Pro Bono Québec
became involved. A non-profit organisation,
created in 2008 at the initiative of the Barreau
du Québec, its mission is to mobilise the legal
community to provide expertise and time
for the benefit of individuals and non-profit
organisations that do not have the necessary
resources to give them access to legal services.
Given the circumstances of the Hinse case, the
Centre Pro Bono Québec saw an opportunity to
establish the same principle under Quebec
civil law which was already applicable in
Common law provinces in Canada and sought
to intervene in the matter when the case
reached the Supreme Court. Its application
was granted.
The Centre Pro Bono Québec's position was
twofold:
• Canadian case law outside Quebec following
the decision in the Ontario case was clear
and unanimous, and the principles behind
it should also apply to Quebec; and
• Article 1608 of the Quebec Civil Code (CCQ)
already provides that ‘the obligation of the
debtor to pay damages to the creditor is
neither reduced nor altered by the fact that
the creditor receives a benefit from a third
person as a result of the injury he has suffered
[...]’.
As the Ontario Court of Appeal asserted in
2006, ‘cost awards may serve purposes other
than indemnity’,4 and allowing pro bono
parties to be subject to the ordinary costs
consequences has two positive outcomes:
• it ensures that non-pro bono counsel facing
pro bono counsel are not free to abuse the
system; and
• it promotes access to justice by encouraging
more lawyers to accept pro bono cases
more often.
Furthermore, the Centre Pro Bono Québec
contended that the Hinse case fell squarely
within the terms of Article 1608 CCQ, which
was being raised in this context for the first
time. Its argument was that, by acting pro bono,
Hinse’s counsel indemnified the victim of an
abuse of process for the injury he had sustained,
and that this intervention by a third party did
not release the debtor from his obligation to
make reparation for the injury. Pro Bono Law
Ontario – Pro Bono Québec’s counterpart for
the province of Ontario, also intervening before
the Supreme Court, through attorneys from law
firm Bennett Jones – fully concurred with Pro
Bono Québec’s argument.
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The Supreme Court ultimately dismissed
the appeal. The dramatic error that had been
made by the Canadian justice system was
unfortunate, but not a result of bad faith by
the Attorney-General of Canada. While the
Supreme Court upheld the Court of Appeal’s
decision not to award any further damages to
Hinse, it did resolve the outstanding issue of
extrajudicial costs in Quebec. The Supreme
Court agreed with the Court of Appeal that the
trial judge’s reference to the Ontario case was
inappropriate, since ‘costs at common law are
different in nature from extrajudicial fees in
Quebec law’. However, the Court considered
and accepted the argument based on Article
1608 CCQ. While the Attorney-General of
Canada was not found to be at fault, the Court
nonetheless unanimously recognised the right
of a party, where it is the victim of an abuse of
process, to seek extrajudicial costs, even where
the party’s counsel is acting pro bono.

Thus, the decision by the Supreme Court
of Canada in Hinse v Canada (Attorney-General)
brought the law of Quebec on the effects of
pro bono representation in the awarding of
extrajudicial costs into line with the law of the
common law provinces. The Centre Pro Bono
Québec, represented by lawyers from Lavery,
was successful in its intervention, hopefully
encouraging more lawyers in Quebec to
volunteer their services in deserving cases,
in keeping with the Centre’s mission of
promoting access to justice.
Notes
1 Hinse v Canada (Attorney-General), 2015 SCC 35.
2 Ibid.
3 1465778 Ontario Inc v 1122077 Ontario Ltd, 2006

CanLII 35819 (ON CA).

4 1465778 Ontario Inc. v 1122077 Ontario Ltd, 2006

CanLII 35819 (ON CA).

Decision time: blanket
requirement for students
to have ‘indefinite leave to
remain’ ruled discriminatory
in the United Kingdom

T

his article summarises the decision in R (Tigere) v Secretary of State for Business Innovation
and Skills 1 where the UK Supreme Court held, by a 3:2 majority, that the blanket
requirement that all applicants for a student loan have indefinite leave to remain
was discriminatory. Karon Monaghan QC, Nick Armstrong and Sarah Hannett of Matrix
Chambers Ltd acted for intervenors, Just For Kids Law, on a pro bono basis.
Background
The appellant came to the UK with her
parents lawfully as a young child in 2001, as a
dependant of her father. She overstayed (with
her mother) after the expiry of her visa. The
appellant completed all of her primary and
secondary education in the UK, performed
very well at school and was head girl of her
secondary school. She received a number
of offers to attend university. The appellant
obtained discretionary leave to remain (DLR)
14
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in 2012 and is highly likely to obtain indefinite
leave to remain in 2018. However, she was
treated as ineligible for a student loan because
she did not have ‘settled’ immigration status.
In order to qualify for a student loan from
the government to cover university fees and
maintenance under the relevant regulations,
an applicant must:
• be settled in the UK; and
• have been ordinarily resident throughout
the three-year period prior to the first day
of the course.
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The appellant, who had only DLR, did not
meet these criteria. She challenged the
application of the criteria to a person (such
as her) who had a clearly established private
life right to remain in the UK. On that basis
she argued that they breached her right to
education, under Article 2 of Protocol 1
(‘A2P1’) of the European Convention on
Human Rights (ECHR), and unjustifiably
discriminated against her in the enjoyment of
that right on the grounds of her immigration
status, contrary to Article 14, ECHR.
The High Court2 found that the blanket
exclusion from eligibility for student loans
based on the appellant’s immigration status
was a disproportionate interference with
her right of access to education under A2P1
and unjustifiable discrimination linked to
national origin contrary to Article 14. The
Court of Appeal3 allowed the Secretary of
State’s appeal on the basis that this was an
area of national strategic policy relating to
the distribution of scarce resources, and so
a broad margin of appreciation should be
afforded to government policy. The appellant
appealed to the Supreme Court.
Supreme Court judgment
Giving the leading majority judgment, Lady
Hale applied the familiar four-stage domestic
proportionality test to the two criteria and
not the ‘manifestly without reasonable
foundation’ test.
She concluded that the application of the
settlement criterion to the appellant could
not be justified because, although it may
be legitimate to target resources on those
students who were likely to stay in the UK
to complete their education and contribute
to the economy afterwards, the settlement
criterion was not rationally linked to that aim.
It had not struck a fair balance between the
rights of the individual and the community,
and it could not be said that no less intrusive
measure could have been used instead.
Higher education benefited both individuals
and the community, and the harm caused
to both the individuals concerned and the
community as a whole by application of the
exclusion could not be outweighed by the
administrative benefits of a bright-line rule.4
In particular, the savings for the government
would only be short term, as most young
people like the appellant would eventually
qualify for loans – whilst in the meantime the
benefit of their enhanced qualifications to the
Exchequer and the economy would be lost.

She reasoned that an exception, such as for
individuals aged between 18 and 25 who had
spent half their lives living continuously in the
UK (based on paragraph 276ADE(v) of the
Immigration Rules, on the grant of leave based
on private life), might reasonably be added or
an exceptional cases discretion created given
the comparatively small numbers likely to be
eligible under the exception.
In relation to the criterion requiring three
years’ ordinary residence, however, Lady Hale
ruled that there was ample justification and
strong public policy reasons for the rule that a
period of lawful residence is required before
a person becomes entitled to public services,
and this did not impose the same detriment on
the appellant as the settlement requirement.
Lady Hale said that if the requirement were
relaxed for the appellant it would also have
to be relaxed for all the other categories of
persons eligible for student loans to whom
the requirement applies. The administrative
burden involved in making the moral
judgment would be intolerable.
Lady Hale held that the appellant was
clearly entitled to a declaration that the
application of the settlement criterion
breached her rights under Article 14 and
A2P1 of the convention. This would leave the
department in no doubt that the appellant
was entitled to a student loan and leave it
open to the Secretary of State to devise a
more carefully tailored criterion which will
avoid breaching the convention rights of
other applicants.
Lord Kerr agreed with Lady Hale, while
Lord Hughes upheld the appeal on slightly
different reasons.5 Lord Sumption and Lord
Reed gave a joint dissenting judgment.
The case is of wider legal interest in
suggesting that: (i) the blunt instrument
‘manifestly without reasonable foundation’
justification test applicable to discrimination
in the provision of other services provided
by the state might not apply to education;
and (ii) that it was not enough that a brightline rule could be justified, but that the
government must justify as proportionate the
particular bright-line rule adopted.
Notes
1 [2015] UKSC 57, available:http://ukscblog.com/
new-judgment-r-tigere-v-secretary-of-state-for-businessinnovations-and-skills-2015-uksc-57/.
2 [2014] EWHC 2452 (Admin), available: www.bailii.
org/ew/cases/EWHC/Admin/2014/2452.html.
3 [2014] EWCA Civ 1216, available: www.bailii.org/ew/
cases/EWCA/Civ/2014/1216.html.
4 Cf https://en.wikipedia.org/wiki/Bright-line_rule.
5 Cf paras 50–68.
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Global research: legal barriers
to human rights violations
through legal remedies

T

his feature is a request for assistance with research by the Willamette University College
of Law Human Rights Clinic in association with the American Bar Association (ABA)
Human Rights Center. The research looks at legal barriers to victims of human rights
violations bringing lawsuits against their perpetrators within their national jurisdiction.
Surveys in three languages follow the description of the research – please consider
participating in the research or sharing with colleagues. Results of the research will be
featured in a future newsletter.

In association with the ABA Human Rights
Center, the Willamette University College
of Law Human Rights Clinic is researching
certain legal barriers to victims of human
rights violations bringing lawsuits against their
perpetrators within their home nation.
We would like to gather responses to the
following important questions regarding
global access to justice:
1.		 Is pro bono or free legal aid available?
2.		 Do parties in a case have to pay legal costs
if they lose?
In particular, we are focusing on statutes or
bar association rules regarding:
1.		 pro bono representation or taxation of
pro bono work (as well as free legal aid
for low-income clients);
2.		 contingency fee arrangements (or lack
thereof) (where lawyers bringing suits are
able to be paid a percentage of an award
if they prevail); and

3.		 losers-pay rules.
A significant initial barrier many plaintiffs
face in bringing human rights claims in
their own country is the inability to pay for
legal representation. Despite increasing
globalisation, there are few comprehensive
resources detailing these types of barriers to
access to justice for human rights violations
country-by-country.
By gathering information on these rules
and disseminating this knowledge, we hope to
empower legal leaders in those communities
to initiate local change.
Included below are copies of the survey
in English, French and Spanish. We hope
you will forward the survey to human rights
lawyers and NGOs and thank you in advance
for your participation.

W I L L A M E T T E U N I V E R S I T Y H U M A N R I G H T S A N D I M M I G R AT I O N C L I N I C
Dear Sir/Madam:
As a part of our law school’s Immigration and Human Rights Clinic, and in association with
the ABA Human Rights Center, we are researching certain legal barriers to victims of human
rights violations bringing lawsuits against their perpetrators within their home nation. We are
particularly focusing on statutes or bar association rules regarding: (1) pro bono or free legal
aid for low-income clients; (2) the existence or nonexistence of contingency fee statutes (where
lawyers bringing suits are able to be paid a percentage of an award if they prevail); and (3)
losers-pay rules. Thank you for taking the time to answer a few brief questions.
1.		 Is pro bono or free legal aid available in your country?
(a) Is there a statute or bar association rule that prohibits pro bono or free legal aid?
(i) If yes, could you please provide a copy of the relevant statute, regulation or rule?
16
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(b) Is there a disincentive, such as taxation on pro bono work, which inhibits attorneys from
providing pro bono or free legal aid?
(i) If yes, could you provide a copy of the relevant statute or rule?
(c) Does the culture in your country encourage or discourage pro bono or free legal aid, and in
what manner?
2.		 Are contingency fees – any fee for services provided where a fee is owed only if there is a
favourable result – allowed in your country?
(a) Is there a specific statute that bans or disallows contingency fees?
		 (i) If yes, could you please provide a copy of the relevant statute or regulation?
3.		 Does your country have losers-pay rules for litigation, where lawyers and/or clients who
bring lawsuits have to pay attorney fees and/or costs to prevailing party if they lose a case?
(a) If yes, who must pay; lawyers or clients?
(b) Does the losing party have to pay the other side’s attorney fees, litigation costs, or both?
(c) Could you please provide copy of the relevant statute, regulation or rule regarding this?
4.		 Do lawyers and/or clients who bring lawsuits have to pay bonds to bring a case?
(a) Are lawyers/clients required to post bonds before appealing a case?
(b) If yes, who must post the bond? Attorney or client, or both?
(c) If yes, could you please provide copy of the relevant statute, regulation or rule?
Thank you for your time and responses. Please return to:
Gwynne L. Skinner, Associate Professor of Law
gksinner@willamette.edu
245 Winter Street, Salem, Oregon 97301 USA
W I L L A M E T T E U N I V E R S I T Y H U M A N R I G H T S A N D I M M I G R AT I O N C L I N I C
Chère Madame, cher Monsieur:
Avec la boutique de droit de l’immigration et les droits de l’homme dans notre faculté de
droit, mon collègue et moi faisons des recherches sur les obstacles qui empêchent les victimes
des violations de droits de l’homme de porter plainte contre les responsables dans leurs pays
d’origine. Nous nous intéressons surtout à nous renseigner sur l’aide juridictionnelle (pro
bono), des honoraires conditionnels, et des systèmes de « perdant payeur » dans votre pays.
Nous vous remercions de prendre quelques minutes pour répondre aux questions suivantes.
1. Y-a-t-il de l’aide juridictionnelle, ou pro bono, dans votre pays?
(a) Existe-t-il une loi ou une règle d’un ordre des avocats qui interdit de l’aide juridictionnelle,
pro bono, ou gratuite?
		 (i) Si oui, nous vous prions de bien vouloir fournir un exemplaire de cette loi ou règle.
(b) Y-a-t-il un effet dissuasif ou une démotivation qui empêche les avocates d’assurer de l’aide
juridictionnelle (par exemple, l’imposition de l’aide juridictionnelle)?
		 (i) Si oui, nous vous prions de bien vouloir fournir un exemplaire de cette loi ou règle.
(c) Est-ce que la culture de votre pays favorise ou ne favorise pas accès à l’aide juridictionnelle?
2. Est-ce que les honoraires conditionnels sont autorisés dans votre pays?
(a) Existe-t-il une loi ou une règle qui interdit expressément les honoraires conditionnels?
		 (i) Si oui, nous vous prions de bien vouloir fournir un exemplaire de cette loi ou règle.
3. Existe-t-il des règles de «perdant payeur» dans votre pays; c’est-à-dire une situation où les
avocats et/ou les clients doivent rembourser la partie gagnante s’ils perdent le procès?
(a) Si oui, qui fait le remboursement ? L’avocat, le client, ou les deux?
(b) Est-ce que la partie perdante doit rembourser les honoraires d’avocat ou les frais de justice,
ou les deux?
(c) Nous vous prions de bien vouloir fournir un exemplaire de cette loi ou règle.
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4. Est-ce que les avocats et/ou les clients qui engagent un procès doivent payer une caution
pour procéder?
(a) Est-ce que les avocats et/ou les clients sont obligés de payer une caution avant de faire appel
d’un procès ?
(b) Si oui, qui doit payer ? L’avocat, le client, ou les deux ?
(c) Nous vous prions de bien vouloir fournir un exemplaire de cette loi ou règle.
Nous vous remercions du temps que vous avez consacré à répondre à nos questions. Veuillez
bien envoyer vos réponses à l’adresse suivante:
Gwynne L. Skinner, Associate Professor of Law
gskinner@willamette.edu
245 Winter Street, Salem, Oregon 97301 USA
W I L L A M E T T E H U M A N R I G H T S A N D I M M I G R AT I O N C L I N I C
Estimado Señor o Señora:
Como parte de la Clínica de Inmigración y Derechos Humanos de nuestro colegio de
abogados, y en asociación con el Centro de Derechos Humanos de la ABA, mi colega y yo
estamos investigando algunas barreras legales como razones por las que victimas de violaciones
de derechos humanos no presentan demandas en contra de los trasgresores en su país de
origen. Nuestra investigación esta enfocada particularmente en barreras legales impuestas por
asociaciones de abogados con respecto a (1) el trabajo pro bono o asistencia legal gratuita para
clientes de bajos recursos financieros y adicionalmente la existencia o ausencia de honorarios
contingentes y leyes de ‘quien pierde paga’ en su país.
Le agradecemos por tomarse el tiempo de contestar estas preguntas.
1. Existe el trabajo pro bono o asistencia legal gratuita en su país?
(a) Hay alguna ley o prohibición legal o de alguna asociación de abogados que prohíben el
trabajo pro bono o asistencia legal gratuita?
(i) Si la respuesta es si, podría por favor proveer una copia de la ley o prohibición?
(b) Hay algún desincentivo, por ejemplo un impuesto de el trabajo pro bono, que restringe a
los abogados a proveer trabajo pro bono o asistencia legal gratuita?
(i) Si la respuesta es si, podría por favor proveer una copia de la ley o prohibición?
(c) Es la cultura de su país favorable conducente o desfavorable a el trabajo pro bono o
asistencia legal gratuita?
2.		 Son permitidos los honorarios contingentes – cualquier servicio legal donde el abogado
solo cobra honorarios si el resultado es favorable – en su país?
(a) Hay alguna ley especial que prohíbe o desfavorece los honorarios contingentes?
		 (i) Si la respuesta es si, podría por favor proveer una copia de la ley o prohibición?
3. Existe en su país leyes de ‘quien pierde paga’ en cuestiones legales – donde el abogado o el
cliente que lleva un caso debe pagar los honorarios del abogado y/o costos de el ganador si
pierden el caso?
(a) Si la respuesta es si, quien paga? El abogado o el cliente?
(b) Que costos tiene que pagar el perdedor, honorarios de abogado, costos del juicio, o ambos?
(c) Podría por favor proveer una copia de la ley o prohibición acerca de esto?
4.		 Tiene el abogado o el cliente que pagar una fianza para llevar un caso?
(a) Tiene el abogado o el cliente que contar con postear una fianza antes de apelar un caso?
(b) Si la respuesta es si, quien obtiene postea la fianza? El abogado, el cliente o ambos?
(c) Si la respuesta es si, podría por favor proveer una copia de la ley o prohibición?
Le agradecemos inmensamente su tiempo y respuestas. Por favor mande sus respuestas a:
Gwynne L. Skinner, Associate Professor of Law
gskinner@willamette.edu
245 Winter Street, Salem, Oregón 97301 USA
18

INTERNATIONAL BAR ASSOCIATION

PUBLIC AND PROFESSIONAL INTEREST DIVISION

MEET THE OFFICER: LYNN REYNOLDS

MEET THE OFFICER
Lynn Reynolds
LexisNexis Legal &
Professional
lynn.reynolds@
lexisnexis.com

Lynn Reynolds

I

n every issue, we introduce an officer of
the Pro Bono Committee. In this issue
we feature our newest Committee officer,
Lynn Reynolds, who joins as Secretary.
Through a series of questions, Lynn reflects
on a dynamic legal profession, opportunities
for pro bono engagement by in-house
counsel, and life outside of the law.
How did you get into the law and your
area of practice? Why did you become a
lawyer?
During dinner table conversations in my
home as I grew up, my parents placed great
emphasis on current events and history. As a
result, I have been particularly interested in
the intersection of history and law. I received
advice in college to pursue my passion,
which led me to study law. Legal practice
challenges me intellectually each day, keeps
me interested and coming back for more
(somewhat like an addiction).
If you were not a lawyer, what would you
do?
If I was not a lawyer, I would like to write
the answers to questions on the game show,
Jeopardy!
Put simply, I would do anything that
requires research into a variety of topics and a
bit of imagination.
What advice would you give to new
lawyers?
My advice to new lawyers is to embrace
change, be open to new ideas and be an
early adopter of technology. While the
development of law is steeped in past
precedent, the practice of law is not. As
pressure on in-house legal departments to
manage costs mounts, lawyers will need to
carry out tasks faster, with more predictable
outcomes and at less cost – all of which will
require the assistance of technology. Those
who are most adaptable and willing to adopt

new technologies are the ones who will thrive
in the future.
How has your role changed since the
financial crisis?
Post-financial crisis, my role has become more
about operations than I had ever imagined.
In-house legal departments are held to the
same requirements as any other corporate
department when it comes to reducing and
managing costs – by outsourcing functions,
implementing technology to manage
work and workflows, producing metrics to
demonstrate value and adopting Six Sigma/
LEAN methodologies to ensure efficient
operations.
What area of your work do you enjoy the
most … and the least?
I thoroughly enjoy problem solving with my
clients – whether the problem is a thorny
legal issue or not. I enjoy the process of
understanding, analysing and simplifying
issues and crafting a way forward. I least enjoy
the many reports that I must complete for a
variety of different stakeholders.
What are the current challenges facing
your area of practice?
From my previous answers, you can likely
tell that the biggest challenge is managing
the increasingly complex legal issues that
companies face, while dealing with fewer
resources – in terms of both internal staff and
the budget to engage external lawyers.
What are the ethical issues facing your
area of practice?
Understanding and managing the attorneyclient privilege in a global organisation, where
the standards for communications may vary
for in-house counsel.
If you could put together a ‘wish list’
of changes you would bring about in the
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profession, or to your area of practice, what
would you include?
To increase the number of in-house
lawyers engaged in pro bono work. Many
in-house lawyers are transactional lawyers,
not particularly comfortable doing pro bono
work that requires courtroom or litigation
skills. There is a perception that pro bono
work generally involves disputes that require
litigation or courtroom skills leaving many
in-house lawyers believing that there is no
opportunity for them to provide pro bono
services. However, there is a great need for
the skills that transactional lawyers possess.
Many non-profit organisations with important
missions are in need of legal services that they
cannot afford for matters that are directly in
the wheelhouse of the in-house lawyer; for
example, employment policies and practices,
intellectual property issues, assistance with
contracts, corporate governance and policies,
etc. Without legal services, these non-profits

may inadvertently violate laws or create
significant liabilities that would force them
to shut their doors and no longer provide
important services to communities. Matching
in-house lawyers to fill these types of pro bono
opportunities is definitely on my ‘wish list’.
What do you do in your free time and
how do you relax?
I spend a fair amount of my free time on the
sidelines of soccer (football), baseball and
lacrosse fields rooting for my favourite teams
(the ones my two sons, aged ten and 14, play
on). I then spend a fair amount of my free
time laundering soccer (football), baseball
and lacrosse uniforms!
Relaxing involves a glass of red wine and
a cookbook or cooking magazine. I prefer
to read and select recipes rather than to
actually cook.

The International Bar Association’s
Human Rights Institute
The International Bar Association’s Human Rights Institute (IBAHRI), established in 1995, works to promote
and protect human rights and the independence of the legal profession worldwide. The IBAHRI undertakes
training for lawyers and judges, capacity building programmes with bar associations and law societies, and
conducts high-level fact-finding missions and trial observations. The IBAHRI liaises closely with international
and regional human rights organisations, producing news releases and publications to highlight issues of
concern to worldwide media.
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