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  Th e Court may, even before the hearing 
begins, call upon the agents to produce any 
document or to supply any explanations. 
Formal note shall be taken of any refusal.  

  La Cour peut, même avant tout débat, 
demander aux agents de produire tout docu-
ment et de fournir toutes explications. En cas 
de refus, elle en prend acte.   
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  A.    Introduction   
  Pursuant to Art. 43, para. 5, of the Statute, the ‘hearing by the Court of … agents, 
counsel and advocates’ is an essential part of the oral proceedings. Article 49 confers 
upon the Court the power to become actively involved in these hearings and to obtain 
information about the case before it; together with Arts. 48 and 50–52, it forms part of 
the Statute's rudimentary regulation of matters of evidence in ICJ proceedings. Similar 
provisions can be found in the statutory documents or procedural rules of many other 
international judicial or arbitral bodies.    1    However, even in the absence of such provi-
sions, it is clear that the right to request further explanations is a central prerogative 
of any court or tribunal. Read properly, Art. 49 comprises two diff erent powers. First, 
together with Art. 50, it regulates the obtaining of evidence by the Court itself. Evidence 
obtained by the Court itself,  i.e . under Arts. 49 and 50, needs to be distinguished from 
( ex parte ) evidence submitted by the parties as part of their pleadings. As regards the 
relationship between these two provisions, Art. 49 sets out the general power to request 
further documents, whereas Art. 50 (dealing with court-appointed experts and com-
missions of inquiry) regulates a special form of obtaining evidence.    2    Second, apart from 

    1      Cf. e.g . Rule 77 of the ITLOS Rules of Procedure; Washington (ICSID) Convention, Art. 43 (a); ICSID 
Arbitration Rules, Rule 34, para. 2 (a); Art. 24, para. 3 of the Rules of Procedure of the Iran-United States 
Claims Tribunal.  

    2      Cf . further Tams on Art. 50. Another special form of obtaining evidence is dealt with in Art. 66 of 
the Rules, pursuant to which the Court can decide to ‘exercise its functions with regard to the obtaining 
of evidence at a place or locality to which the case relates’. To date, the Court has only rarely made use of 
this power to undertake an on-site inspection (but  cf. Gabčíkovo-Nagymaros Project  [Hungary/Slovakia], 
ICJ Reports [1997], pp. 3  et seq .;  Diversion of Waters from the Meuse  [Netherlands/Belgium], Order of 13 
May 1937, PCIJ, Series C, No. 81, pp. 553  et seq .). For a discussion  cf .  Walter on Art. 44 MN 6–24  and 
further Tams on Art. 50 MN 6, for a brief comment on the relationship between on-site inspections and 
inquiries in the sense of Art. 50. For more on the powers of the Court with respect to documentary evidence 
see Benzing, Evidentiary Issues, MN 55–58; for comment on the respective roles of Court and parties in 
adducing evidence     ibid.    , MN 10–14.  

1

OUP UNCORRECTED PROOF – REVISES, 09/14/12, NEWGEN

64_Zimmermann_Art49 rev.indd   127764_Zimmermann_Art49 rev.indd   1277 9/14/2012   7:19:44 PM9/14/2012   7:19:44 PM



Statute of Th e International Court of Justice1278

TAMS

questions of evidence proper, Art. 49 also covers the right of the Court to request other 
explanations from the parties, such as information on questions of law or fact. Th is dual 
function, which will be reverted to again later, is refl ected in the Court's Rules, which 
regulate the procedure governing requests under Art. 49.     

  B.    Historical Development   
  Article 49 is identical with Art. 49 of the Statute of the PCIJ. But for the words, ‘even 
before the hearing begins’, which were added, this provision itself corresponds to Art. 
44 of the 1899 Hague Convention for the Pacifi c Settlement of International Disputes 
and Art. 69 of the 1907 Convention.    3    As Hudson observes, the substance of Art. 49 was 
contained in (then) Art. 48 of the draft scheme proposed by the Advisory Committee of 
Jurists, and ‘was never the subject of extended discussion’.    4    Th e same holds true for the 
San Francisco Conference.     

  C.    Analysis    
  Article 49 consists of two sentences. Th e fi rst sentence recognizes the right of the Court 
to request further information from the parties; it is complemented by Arts. 61, 62 
and 66 of the Rules. Clause 2 mentions a sanction for non-compliance with requests 
by the Court for further information. Th e subsequent interpretation follows this basic 
subdivision.     

  I.    Requests by the Court: Art. 49, cl. 1    
  Article 49, cl. 1, can hardly be qualifi ed as a revolutionary provision. Th e power of courts 
to request further information from the parties is, in principle, undisputed. In proceed-
ings before the ICJ, such requests are to be addressed to the agents of the respective party, 
which follows naturally from the central role (recognized notably in Art. 42) of the agent 
as the party's representative to the Court.    5    However, diff erent courts and tribunals have 
exercised this right very diff erently; depending on their understanding of the function 
of the oral hearings. Th e following interpretation fi rst assesses the ICJ's approach to the 
matter and analyses the means by which the Court can obtain information.    6    Sections 2 
and 3 briefl y address the temporal dimension of Art. 49    7    and its implication for the right 
of parties to demand further information.    8        

  1.    ‘… To Produce Any Document Or to Supply Any Explanations’    
  Th e discussion of Art. 49, cl. 1 has to take into account the diff erentiation, introduced 
previously,    9    between requests for the production of evidence, and requests for other 
information.     

    3     von Stauff enberg, pp. 370–2.  
    4     Hudson,  PCIJ , p. 202.  
    5     For further elaboration on this point  cf . Berman on Art. 42 MN 6–11.  
    6      Infra , MN 5–13.  
    7      Infra , MN 14–15.  
    8      Infra , MN 16–21.  
    9      Cf. supra , MN 1.  

2

3

4
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  a)    Evidence   
  As regards evidence, the wording of Art. 49, cl. 1, seems to suggest that the provision 
was solely concerned with documentary evidence. However, it has to be read in line with 
Art. 62 of the Rules, which provides: 

 Th e Court may at any time call upon the parties to produce such evidence or to give such expla-
nations  as the Court may consider to be necessary for the elucidation of any aspect of the matters in 
issue .    10     

As the reference to ‘any aspect of the matters in issue’ clarifi es, the Court has a general 
power to request the production of further evidence, whether testimonial or documen-
tary, including,  e.g ., the presentation of witnesses.    11    

  In practice, the Court has invoked Art. 49 in a variety of situations. As regards 
documentary evidence, the Court has frequently requested the production of specifi c 
documents which it considered necessary to substantiate points made by the parties.    12    
Moreover, the parties themselves have at times anticipated a request under Art. 49 and—
even in their submissions—asked the Court to take note of their willingness to produce 
a certain document.    13    Conversely, they have at times called upon the Court to make 
use of its power to request documents held by the other party.    14    Finally, Art. 49 has also 
been invoked in a more general way, as part of the Court's power to regulate matters of 
evidence. Hence the interlocutory order in the  Monetary Gold case  cited Arts. 48 and 49 
of the Statute as the basis of the Court's decision to suspend proceedings on the merits 
and to fi x time-limits for the submission of pleadings on the question of jurisdiction.    15    
Th ese examples suggest that the scope of application of Art. 49 is considerable.     

  b)    Other Requests for Information   
  Article 49, cl. 1, however, is not limited to the evidential aspects of a case. Although 
located within the provisions dealing with evidence, it is suffi  ciently broad to cover 
other requests for information,    16    such as in the  Rights of US Nationals in Morocco case , 
where the Court—prior to the hearings and specifi cally referring to Art. 49—requested 
further explanations about a point of law, namely as to the capacity in which France 
had instituted proceedings.    17    Usually, however, such issues will be raised during the 
hearings, in the form of questions put to the parties. Th is matter is addressed in Art. 61 
of the Rules. While the provision is, in principle, straightforward, its application by the 
Court has prompted much discussion. 

    10     Emphasis added.  
    11     But  cf. infra , MN 20–21, for comment on the Court's limited powers with respect to the enforcement 

of such requests.  
    12      Cf. e.g. Corfu Channel  (United Kingdom/Albania), Pleadings, vol. IV, p. 428;  Ambatielos  (Greece/

United Kingdom), Pleadings, pp. 346–7 and pp. 566–7.  
    13      Cf. e.g. Application of the Convention of 1902 Governing the Guardianship of Infants  (Netherlands/

Sweden), ICJ Reports (1958), pp. 54, 59.  
    14      Cf. e.g. Elettronica Sicula S.p.A. (ELSI)  (United States of America/Italy), Pleadings, vol. III, p. 131 

(Ferrari Bravo); Highet (1992), pp. 33, 60, has qualifi ed this as an instance of ‘indirect discovery’.  
    15      Monetary Gold Removed from Rome in 1943  (Italy/France, United Kingdom, United States of America), 

ICJ Reports (1953), pp. 44  et seq .  
    16      Cf . von Stauff enberg, p. 372, for a brief discussion.  
    17      Rights of Nationals of the United States of America in Morocco  (France/United States of America), 

Pleadings, vol. II, pp. 431–4.  
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  Paragraphs 2–4 of Art. 61 of the Rules spell out the procedure governing questions to 
the parties. Art. 61, para. 2 of the Rules stipulates that—contrary to the wording of Art. 
49 (which only refers to agents)—questions can be put to agents, counsel and advocates. 
In practice, most questions are raised by the President, either on behalf of the Court 
or in his or her personal capacity. Pursuant to Art. 61, para. 3 of the Rules, judges can 
also put questions; however, before doing so, they ‘should make [their] intention known 
to the President, who is made responsible by Article 45 of the Statute for the control of 
the hearing’.    18    As regards replies, Rule 61, para. 4 does not lay down a fi xed rule, but 
prescribes that: ‘Th e agents, counsel and advocates may answer either immediately or 
within a time-limit fi xed by the President.’ 

  Finally, Art. 61, para. 1 of the Rules entitles the Court to exercise a more direct infl u-
ence on the proceedings. Introduced during the 1972 revision of the Rules, it recognizes 
the right of the Court to ‘indicate any points or issues to which it would like the parties 
specially to address themselves, or on which it considers that there has been suffi  cient 
argument’. 

  Th e brief survey shows that Art. 61 of the Rules enables the Court actively to partici-
pate in, or even guide, the hearings by way of questions. Whether it actually does so, 
however, is another matter, which depends on the practice of the Court. In this regard, 
the Court's approach has attracted considerable criticism. Compared to many national 
courts, but also other international judicial or arbitral bodies, oral proceedings before 
the ICJ are notable for their absence of exchanges between the parties and the bench. 
Th is does not mean that judges never ask questions: they regularly do, and in at least 
some cases (notably cases in which the respondent did not appear) individual judges have 
taken on a very active role.    19    What is more, compared to the early days of the PCIJ, when 
questions could only be put by the Court as a whole, the number of questions asked has 
greatly increased.    20    However, oral proceedings before the ICJ have retained their very 
special character, which has been described as ‘solemn’ or ‘subdued’.    21    Unlike in many 
national courts, but also before other international judicial bodies, it is highly unusual 
for ICJ judges to interrupt presentations. With few exceptions, questions are put either 
at the end of a speech, or before a break in the presentation (such as the mid-session 
breaks). Since parties are not required to answer immediately, there are few exchanges 
typical of proceedings before many common law courts. Finally, even if questions are 
put during the hearings, both parties are furnished with a written text, and the written 
reply is communicated to the other party, which has the right to make observations.    22    

  Given the increasing number of cases brought before the Court, and the consider-
able length of proceedings, it is not surprising that the Court's cautious approach just 
described has come under strain. Especially in recent years, there has been much talk 

    18     For comment  cf . Yee on Art. 45, especially MN 9  et seq .  
    19     Th e most famous instance is Judge Schwebel's active involvement in the  Military and Paramilitary 

Activities in and against Nicaragua case  (Nicaragua/United States of America);  cf. e.g . Pleadings, vol. V, pp. 
140–6, for a long list of questions put to the Nicaraguan agent.  

    20      Cf . von Stauff enberg, pp. 374–5.  
    21     Rosenne,  Law and Practice , vol. III, p. 1296 (‘an atmosphere of impressive and dignifi ed solemnity’) 

and 1297 (‘Th e atmosphere is subdued and forensic’).  
    22     According to Bowett: ‘It is not expected, and usually unwise, that Counsel answer “off  the cuff ”. Th e 

answers need to be thought through carefully and approved by the Agent’ ( Bowett, D.W., ‘Th e Conduct of 
International Litigation’ , in     ibid.    ,  ICJ , pp. 1–20, p. 18).  

    23      Cf . Peck/Lee, p. 101.  

9
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about the need to ‘moderniz[e] the conduct of the Court's business’.    23    Almost inevitably, 
proposals of reform have resulted in calls for the Court to take a more proactive role dur-
ing the oral proceedings;  e.g . by helping to avoid unnecessary repetition of points already 
argued in the briefs, or simply by asking more questions.    24    While the topic exceeds the 
scope of the present contribution, two short comments may be in order. First, it is worth 
pointing out that even if the Court or its members were to put more questions, the sol-
emn atmosphere of the hearings would not necessarily be aff ected. It is the result of a 
variety of factors, of which the relative reluctance of judges to put questions is only one.    25    
Commentators concerned about the formality of proceedings should bear in mind that 
unless the Court requires advocates to answer immediately, the mere raising of questions 
would not necessarily lead to more direct exchanges between the bar and the bench. 

  Second, in the light of the previous discussion, it is worth pointing out that in terms of 
the applicable legal rules, the Court is already in a position to exercise considerably more 
infl uence on the proceedings than it presently does. Article 61, para. 1 of the Rules in 
particular could be used to avoid the unnecessary repetition of points already addressed 
at length in the parties’ briefs. Although the provision was inserted to allow the Court to 
control and guide the proceedings, it has so far hardly ever been used. At the (fi rst) pro-
visional measures stage in the  (Bosnian) Genocide case , the Court's President, Sir Robert 
Jennings, invited parties ‘to address themselves particularly to the acts, or threatened 
acts … alleged to have involved breaches of the Genocide Convention’.    26    Th is form of 
suggestion has since lost its exceptional character, but if made immediately before the 
start of the presentation ( i.e . at a time when parties were expected to have submitted 
written versions of their speeches to the Registrar), may not always be easy to implement. 
More importantly, the Court has so far not made use of its competence to indicate to 
the parties those points ‘on which it considers that there has been suffi  cient argument’.    27    
Instead, Practice Direction VI, issued in 2001,    28    underlines the need for strict compli-
ance with Art. 60 of the Rules, pursuant to which the parties’ oral statements should be 
‘as succinct as possible’. Although this is clearly a step in the right direction, it is submit-
ted that if the Court intends to reduce the length of the oral proceedings, Art. 61, para. 
1 of the Rules in its present form would enable it to do so in a more effi  cient way. In 
any event, as regards the conduct of the oral hearings, a ‘modernization of the Court's 
business’    29    could be eff ected without any modifi cation of the Rules or the adoption of 
further practice directions.      

    24      Cf. e.g . Watts, Sir A., ‘Th e International Court of Justice: Effi  ciency of Procedures and Working 
Methods—Report of the Study Group with additional comments’, in Bowett,  ICJ , pp. 27–84, pp. 40–4; 
Franck, in Peck/Lee, p. 495; Higgins, R., ‘Respecting Sovereign States and Running a Tight Courtroom’, 
 ICLQ  (2001), pp. 121–32; and  cf . also the interesting exchange between Judges Ajibola and Higgins, in 
Peck/Lee, pp. 112–14. In 2002, the Court, partly in response to these calls for reform, issued a set of Practice 
Directions (available at < http://www.icj-cij.org >), which, by and large, aim at increasing the effi  ciency of 
ICJ proceedings. For comment  cf. e.g .  Watts, Sir A., ‘New Practice Directions of the International Court 
of Justice’,  LPICT  1 (2002), pp. 247–56 ; Rosenne, S., ‘International Court of Justice: Practice Directions 
on Judges  Ad Hoc ; Agents, Counsel and Advocates, and Submission of New Documents’,  LPICT  1 (2002), 
pp. 223–45.  

    25      Cf . Rosenne,  Law and Practice , vol. III, pp. 1296–7 for a description of other factors.  
    26      Application of the Convention on the Prevention and Punishment of the Crime of Genocide  (Bosnia and 

Herzegovina/Yugoslavia [Serbia and Montenegro]), CR 93/12, p. 10.  
    27     As Rosenne notes, this would be ‘the real aspect of the procedure that could lead to a shortening of the 

hearings’ (Rosenne,  Law and Practice , vol. III, p. 1299).  Cf . further Highet (1992), pp. 33, 62.  
    28      Cf. supra , fn. 24.  
    29      Cf. supra , fn. 23.  
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  2.    ‘… Even Before the Hearing …’   
  Th e Court's right to seek further information is not restricted to the time of the oral pro-
ceedings. Th e words ‘even before the hearing’ clarify that it can call upon the parties to 
produce documents or supply explanations at any time during the written proceedings. 
Not surprisingly (given its cautious approach to the matter), the Court has only rarely 
exercised this right. Th e interim order in the  Tehran Hostages case  records one example; 
in para. 7, it is stated that: 

 in preparation of the hearings, the President put certain preliminary questions to the Agent of 
the United States Government by a telegram of 4 December 1979, a copy of which was commu-
nicated on the same day to the Government of Iran.    30     

Similarly, Rosenne notes that at the beginning of the proceedings in the  Aegean Sea 
Continental Shelf case , the President called upon the Greek agent to provide some further 
information about the circumstances of Greece's accession to the 1928 General Act.    31    
However, these instances (the second of which, strictly speaking, did not take place 
‘before the hearing’), are few and far between. 

  It is worth pointing out, however, that the Court or its members have at times put 
questions to the parties, or invited further comments, after the formal closure of the 
oral hearings.    32    Although not specifi cally provided for in the Statute or Rules, this is 
unproblematic, as the Court usually requires agents to remain at its disposal even after 
the closure of the hearings.    33        

  3.    ‘Th e Court May …’   
  Th e fi nal point to make about the fi rst sentence of Art. 49 is that while the Court can 
always ask for further information or explanations, neither party is entitled to put ques-
tions to the other.    34    Th e issue arose during the proceedings in the  Haya de la Torre case , 
when the Peruvian agent asked his Colombian counterpart to clarify certain aspects of 
Colombia's presentation. Th e President (while pointing out that Colombia of course was 
free to reply) observed that ‘il n'est pas d'usage qu'une partie pose des questions à l'autre 
partie dans une procédure devant la Cour’.    35    As he continued to observe: ‘La Cour a 
la prérogative de poser des questions aux agents des parties’.    36    Th is of course does not 
exclude the possibility of the President passing questions raised by one party on to the 
other; in this case however, it becomes a question of the Court.    37    Furthermore, members 
of the Court (notably judges  ad hoc  or a judge of nationality) can raise issues that one 

    30      United States Diplomatic and Consular Staff  in Tehran  (United States of America/Iran), Provisional 
Measures, ICJ Reports (1979), pp. 7, 10 (para. 7).  

    31      Aegean Sea Continental Shelf  (Greece/Turkey), Pleadings, p. 296; and  cf . Rosenne,  Law and Practice , 
vol. III, p. 1299, fn. 25.  

    32      Cf. e.g. Aegean Sea case ,  supra , fn. 31, Pleadings, pp. 622–3;  Interpretation of the Agreement of 25 March 
1951 between the WHO and Egypt , Pleadings, pp. 336–42.  

    33      Cf . Fassbender on Art. 54 MN 9–10.  
    34     Guyomar,  Commentaire , p. 406. Th is is in principle undisputed. Problems arise, however, where par-

ties rely on technically qualifi ed advocates, which in reality present expert views on a specifi c technical or 
scientifi c problem. By including these ‘expert-advocates’ in their legal team, as opposed to calling them as 
experts, parties have at times sought to avoid cross-examination,  cf . Watts, pp. 289, 299–300; and further 
Tams on Art. 51 MN 5.  

    35       Haya de la Torre  (Colombia/Peru), Pleadings, p. 151  (and already pp. 132–3).  
    36         Ibid.      
    37      Cf . also Talmon on Art. 43 MN 126.  
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of the parties would have liked to raise. It has been noted already that in cases in which 
one party was not appearing, the respective judges have at times made frequent use of 
their right to put questions.    38    Coming within the scope of Art. 61, para. 3 of the Rules, 
these questions from the bench, however, need to be clearly distinguished from attempts 
by parties directly to challenge their opponents’ case. By the same token, neither the 
Statute nor the Rules of Court grants litigants the power to request the production of 
 evidence . Just as with respect to questions more generally, the Court can of course take 
up one party's request, and thus play ‘the role of an intermediary between the parties 
to a dispute in order to produce evidence which is only in possession of one of the two 
parties’.    39    However, this remains a discretionary exercise, and the Court has, on balance, 
remained a cautious intermediary.    40    In the more recent jurisprudence, this has become 
particularly clear during the proceedings in the (Bosnian) Genocide case, in which the 
Court (notwithstanding Bosnia's request) declined to require the production of unre-
dacted documents of the Serbian Supreme Defence Council, as Bosnia ‘has extensive 
documentation and other evidence available to it’.    41    As the eventual judgment found 
Bosnia to have failed to meet the burden of proof (with respect to allegations of geno-
cide), this prompted debate both within and outside the Court.    42    Whether this will lead 
the Court to be more proactive in future cases remains to be seen.      

  II.    Consequences of Non-Compliance: Art. 49, cl. 2   
  Th e second sentence of Art. 49 stipulates that ‘Formal note shall be taken of any refusal’. 
It thus spells out the consequence of a party's decision not to comply with requests 
for further information, and seeks to underline the importance of such requests. Since 
parties have usually complied with requests by the Court, it has so far only rarely been 
applied. Even in the absence of any regular practice, it is clear that Art. 49, cl. 2, sets out 
a rather curious sanction of non-compliance. Th ree points are worth stressing. 

  First, Art. 49, cl. 2, hardly seems adequate to cover the diff erent types of requests for 
information. As regards questions put under Art. 61 of the Rules, parties are unlikely to 
refuse to give an answer. Th e main question is whether the answer given dissipates the 
doubts that had moved the Court (or the individual judge) to raise the issue in the fi rst 
place. Th e idea that the Court will take ‘formal note’ of a refusal is thus tailored to the 
unusual circumstance that one of the Court's requests for the production of evidence is 
rejected. 

  Second, even in this respect Art. 49, cl. 2, can hardly be qualifi ed as a satisfactory 
provision. For one, the consequence it spells out is not particularly far-reaching. Clearly, 
parties may want to avoid formal note being taken of their refusal. However, if the 
Court could do no more than take formal note, Art. 49, cl. 2 would hardly facilitate 

    38      Cf. supra , MN 11.  
    39      Müller, ‘Procedural Developments’,  LPICT  3 (2004), pp. 553, 556, fn. 15 .  
    40     For a review of jurisprudence  cf . Benzing, pp. 309–13.  
    41      (Bosnian) Genocide case ,  supra , fn. 26, para. 206 (and  cf . already para. 44). For further details see 

Gattini, pp. 892–3.  
    42      (Bosnian) Genocide case , Diss. Op. Al-Khasawneh, ICJ Reports (2007), pp. 241, 254 (para. 35); Diss. 

Op. Judge  ad hoc  Mahiou, ICJ Reports (2007), pp. 381, 415–21 (paras. 56–63). For academic criticism see 
 e.g . Teitelbaum,  LPICT  6 (2007), pp. 130–4; Benzing, pp. 311–13.  

    43      Barcelona Traction, Light and Power Company, Limited , Second Phase, Sep. Op. Jessup, ICJ Reports 
(1970), pp. 162, 215 (para. 97). Art. 49, cl. 2 therefore raises problems similar to those presented by the 
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compliance with requests for the production of further evidence. Th e real sanction of 
non-compliance is not spelled out in writing: if a party fails to comply with the Court's 
requests, the Court will be likely to assume that the evidence it has sought to withhold 
would have, in the words of Judge Jessup, ‘exposed facts unfavourable to the party’.    43    
As a consequence, the Court may be inclined to draw adverse inferences from a party's 
refusal to,  e.g ., produce a certain document,    44    or to shift the burden of proof to the side 
that refused to cooperate.    45    

 Whether it does so, however, is a matter of weighing all the available evidence, as may 
be exemplifi ed with respect to the Court's approach in the  Corfu Channel case . In the 
circumstances of the case, the Court had called upon the United Kingdom to produce 
a document referred to as ‘XCU’. Th e United Kingdom decided not to accede to this 
request, pleading naval secrecy and arguing that the document was irrelevant to the 
case. In line with Art. 49, the Court, in the  Corfu Channel  judgment, took formal note 
of the refusal.    46    However, the proceedings indicate that it was prepared to accept the 
United Kingdom's arguments—hence it did not draw any adverse inference from the 
refusal to produce the XCU document.    47    Similarly, in the  Diversion of Waters from the 
Meuse case , the PCIJ decided not to insist on the production of a certain document, in 
respect of which the party concerned had pleaded confi dentiality.    48    Both cases suggest 
that there may well be conditions under which parties are entitled to withhold evidence 
from the Court. Given the strict language of Art. 49, cl. 2, the Court will take formal 
note of a party's refusal to produce a requested document. However, it will not necessar-
ily apply the real sanction of non-compliance and draw adverse inferences. 

decision of parties not to appear in proceedings ( cf . Art. 53). In both cases, the Court must seek to maintain 
the equality of parties but at the same time fi nd a way to decide the dispute before it. For a more detailed 
analysis of this underlying confl ict  cf . von Mangoldt/Zimmermann on Art. 53 MN 32–35, 51–59.  

    44     Th e power of courts, including the ICJ, to have recourse to inferences of fact in contentious cases is 
in principle undisputed:  cf. e.g. Corfu Channel case, supra , fn. 12, ICJ Reports (1949), pp. 4, 18; and Highet 
in Damrosch,  Crossroads , pp. 355, 363–5, with further references. Th e matter is more problematic in advi-
sory proceedings, as the Court's recent experience during the proceedings on the  Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory , ICJ Reports (2004), pp. 136  et seq ., suggests. 
Faced with Israel's decision not to appear, the Court decided to base its decision on the dossier submitted by 
the UN Secretary-General (UN Doc. A/ES-10/248, referred to in the Court's opinion, ICJ Reports [2004], 
pp. 136, 141 [para. 1]). Th is approach was criticized by Judge Buergenthal who stressed that Israel ‘had no 
legal obligation to participate in these [advisory] proceedings or to adduce evidence supporting its claim 
regarding the legality of the wall’  (Decl. Buergenthal, ICJ Reports [2004], pp. 240, 245 [para. 10]).  As a 
consequence, Judge Buergenthal argued that the Court could ‘not draw any adverse evidentiary conclu-
sions from Israel's failure to supply [information] or assume, without itself fully enquiring into the matter, 
that the information and evidence before it is suffi  cient to support each and every one of its sweeping legal 
conclusions’ (    ibid.    ).  

    45      Cf . Vice-President Al-Khasawneh's previously-mentioned dissent in the  (Bosnian) Genocide case:  criti-
cizing the Court's decision not to demand the production of evidence from Serbia, he argued that ‘It would 
normally be expected that the consequences of the note taken by the Court would be to shift the  onus 
probandi  or to allow a more liberal recourse to inference’,  supra , fn. 42, para. 35. As Benzing notes, the Court 
has generally been unwilling to draw adverse inferences  explicitly : Benzing, Evidentiary Issues, MN 59.  

    46       Corfu Channel case ,  supra , fn. 12, ICJ Reports (1949), pp. 4, 32.   
    47      Cf . especially     ibid.    , p. 32: ‘It is therefore not possible to know the real content of these naval orders 

[contained in the XCU document]. Th e Court cannot, however, draw from this refusal to produce the orders 
any conclusions diff ering from those to which the actual events gave rise.’ For comment  cf . Simpson/Fox, 
p. 202; and Benzing, Evidentiary Issues, MN 27–28. For a much fuller account of the incident (raising 
considerable doubts as to the wisdom of the Court's approach) see Carty, p. 1.  

    48     Fourteenth Annual Report, PCIJ, Series E, No. 14, p. 149.  
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  Th ird, Art. 49, cl. 2, is equally important for what it does not say. While recogniz-
ing the Court's power to take formal note of a party's refusal, and presupposing a right 
to draw adverse inferences, the provision does not mention positive measures that the 
Court might take in order to ensure that a document is produced. In particular, it 
is silent on whether litigant States are under a legal obligation to disclose documents 
requested by the Court. Th ere is little doubt that the recognition of a duty of disclo-
sure would increase the eff ectiveness of international dispute settlement. In the recent 
 Canada—Aircraft  proceedings, the point was forcefully made by the WTO Appellate 
Body, which observed that if litigants remained free to comply with requests for the pro-
duction of evidence, they ‘could … prevent a panel from carrying out its task of fi nding 
the facts constituting the dispute before it and inevitably, from going forward with the 
legal characterization of those facts’.    49    

  Th e same argument in principle applies to dispute settlement proceedings before the 
ICJ. However,  de lege lata , the more convincing view is that parties are under no legal 
obligation to comply with requests under Art. 49, cl. 1    50   —which in turn may explain 
the Court's cautious approach in applying that provision.    51    Th is is already indicated by 
the cautious wording of Art. 49, cl. 1, which recognizes the right of the Court to ‘call 
upon’ the parties to submit evidence. Th e provision has to be read in line with Art. 44 
of the Statute which states that as far as evidence or service of notice is concerned, the 
Court ‘shall apply direct to the government of the state’. Both provisions thus stop short 
of placing upon States a legal duty to comply with requests.    52    Crucially, they stand in 
marked contrast to provisions in the constitutive documents of other judicial or arbitral 
bodies. Under Art. 13.1 DSU, upon which the Appellate Body's decision in  Canada—
Aircraft  was based, WTO members ‘should respond promptly and fully to any request’. 
Article 86 of the Rome Statute is formulated in more general terms; it sets out the duty 
of States to ‘cooperate fully with the Court’, while Art. 69 entitles the Court to ‘compel’ 
witnesses.    53    Finally, the Rules of Procedure of the Iran-United States Claims Tribunal, as 
well as a great number of mixed arbitral tribunals, specifi cally confer upon the respective 
institutions the power to ‘require’ or ‘compel’ the disclosure of evidence.    54    Th e compari-
son suggests that where judicial or arbitral bodies can impose upon States a duty to dis-
close evidence, the statutory instruments or procedural rules will say so, or will at least 
clearly imply it.    55    In contrast, the Statute and Rules of Procedure leave little doubt that 

    49     Appellate Body Report,  Canada—Measures Aff ecting the Export of Civilian Aircraft , WT/DS70/AB/R, 
2 August 1999, para. 188.  

    50     Brown, pp. 104–11; Riddell, pp. 433–4; Highet (1987), pp. 355, 357; Reisman/Freedman, pp. 737–8; 
Rosenne,  Law and Practice , vol. III, p. 1309.  

    51     Riddell, p. 434.  
    52      Cf . Walter on Art. 44 MN 15, 25.  
    53     A similar duty can be found in Art. 29 of the ICTY Statute and Art. 28 of the ICTR Statute. On the 

scope of the respective obligations  cf. e.g .  Ciampi, A., ‘Th e Obligation to Cooperate’, in  Th e Rome Statute of 
the International Criminal Court: A Commentary  (Cassese, A./Gaeta, P./Jones, J.R.W.D., eds., 2002), vol. II, 
pp. 1607–38 ; Swaart, B., ‘General Problems’,     ibid.    , pp. 1589–605.  

    54      Cf. e.g . Art. 24, para. 3 of the Rules of Procedure of the Iran-United States Claims Tribunal; and, 
 inter alia , the following provisions in the respective Rules of Procedure of Mixed Arbitral Tribunals estab-
lished after World War I: Art. 55, German-Polish Mixed Arbitral Tribunal; Art. 90, German-French Mixed 
Arbitral Tribunal; Art. 27, Anglo-German Mixed Arbitral Tribunal.  

    55     Th is is arguably the case under the European Convention on Human Rights. As the European Court 
of Human Rights observed in the  Öcalan case , failure to comply with requests for information violated the 
general obligation of States, under Art. 34 of the Convention, to refrain from any act or omission that may 
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the ICJ has no such power. Article 49, cl. 2 therefore is the rather meagre substitute for 
real powers of procuring evidence, which the ICJ does not possess.    56         

  D.    Evaluation   
  Th e preceding considerations suggest that Art. 49 is one of the crucial provisions govern-
ing the conduct of oral proceedings before the ICJ. Its fi rst sentence confers upon the 
Court broad powers to seek information from the parties, covering issues of law and fact, 
and requests for evidence as well as other questions. Th at said, clause 2 shows that inso-
far as the Court calls for the production of evidence, it has to rely on the cooperation of 
the party requested. While the failure, by a party, to accede to the Court's requests will 
be formally noted and—more importantly—may lead the Court to draw adverse infer-
ences, parties are under no legal obligation to produce the evidence requested. Finally, 
Art. 49, as supplemented by Art. 61 of the Rules, also confers upon the Court the power 
to put questions to the parties, and to indicate aspects of a case upon which it would 
like them to focus. Although, traditionally, this power has been used only sparingly, the 
recent increase in the number of cases submitted to adjudication has put pressure on the 
Court to ‘run a tight courtroom’.    57    Considering the increasing demands on the Court 
to ‘moderniz[e] the conduct of [its] business’,    58    it can be expected that future panels of 
judges will become more actively involved in proceedings. 

  christian j. tams    
   

hinder the eff ective exercise of an individual applicant's right of application. Th e binding force of requests 
for information thus was said to be implied:  cf . para. 201 of the Grand Chamber's judgment of 12 May 2005 
in  Öcalan v. Turkey , Appl. No. 46221/99, available at <http://www.echr.coe.int>.  

    56      Cf . also ICTY, Trial Chamber II,  Prosecutor v. Blaskic , Case No. IT-95-14-PT, Objection to the Issue 
of  Subpoena Duces Tecum , Judgment of 18 July 1997,  ILR  110 (1998), pp. 607, 634–5. For a diff erent assess-
ment (arguing that requests were binding, but that their enforcement might be diffi  cult) contrast Benzing, 
pp. 157–64.  

    57      Cf . the title of Dame Rosalyn Higgins’ essay,  supra , fn. 24.  
    58      Cf. supra , fn. 23, and more generally the debates noted in MN 11–12.  
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  Th e Court may, at any time, entrust any indi-
vidual, body, bureau, commission, or other 
organization that it may select, with the task 
of carrying out an enquiry or giving an expert 
opinion.  

  A tout moment, la Cour peut confi er une 
enquête ou une expertise à toute personne, 
corps, bureau, commission ou organe de son 
choix.   

       
                  Article 50        

     A.      Historical Development     1   
   B.      Analysis     2–26    
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  A.    Historical Development   
  Article 50 establishes the power of the Court to appoint individuals or institutions to 
carry out inquiries or to prepare expert opinions. It seeks to enable the Court to establish 
the facts of a case, and to understand complex technical or scientifi c information. Given 
the complexity of many of the disputes submitted to adjudication, it is highly desirable 
that the Court be in a position to receive independent advice. Th e drafters of the Statute 
were aware of this and agreed, without much discussion, on the need for a provision 
along the lines of Art. 50.    1    In the draft scheme proposed by the Advisory Committee 
of Jurists, the substance of Art. 50 (which, unlike many other statutory provisions, had 
no equivalent in the 1899 or 1907 Conventions) appeared as Art. 49. Th is provision, 
however, only referred to ‘individuals’. During the debates, one of the Committee's 
members, Mr Adatci, proposed to add a second clause which would have expressly per-
mitted the consultation of ‘technical bodies constituted by the Council of the League of 
Nations’. While the Committee rejected this proposal, it added the words ‘body, bureau, 
commission’ and ‘other organization’, so as to clarify the wide range of actors upon 
which the Court may rely.    2    But for a minor change of punctuation, the provision has 
remained unchanged to date. It is complemented by Arts. 67 and 68 of the Rules, which 
in many respects refl ect the practice of the Court. More recently, provisions along the 
lines of Art. 50 have been introduced in the constitutive documents of a great number of 
other international judicial or arbitral bodies. Provisions similar to Art. 50 can be found 
in,  e.g ., Art. 22 of the Statute of the ECJ, Art. 13 DSU, Art. 82 of the ITLOS Rules of 
Procedure, Art. 27 of the Rules of Procedure of the Iran-United States Claims Tribunal, 
Art. 27 of the PCA Optional Rules for Arbitrating Disputes Between Two States,    3    or 
Art. 18 of the ILC’s Model Draft Rules on Arbitral Procedure.    4    More generally, there is 

    1      von Stauff enberg, pp. 377–8.   
    2     For details and references  cf.      ibid.    , p. 377; Hudson,  PCIJ , p. 202.  
    3     Reprinted in  ILM  32 (1993), pp. 572  et seq .  
    4      ILC Yearbook  (1958-II), p. 85.  
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considerable authority for the view that international courts and tribunals, irrespective 
of any express provision, have an inherent power to appoint independent experts.    5        

  B.    Analysis      

  I.    Basic Distinctions   
  Article 50 is not the only provision in the Statute enabling the Court to receive inde-
pendent advice. Before proceeding with the interpretation, it is necessary to introduce a 
number of basic distinctions, which help to situate Art. 50 within the framework of the 
ICJ's rules of evidence. Four points are worth stressing. 

  First, Art. 50 addresses two of the means (inquiries and expert opinions) by which 
the Court can obtain information about the case before it. Within the context of the 
ICJ Statute, it has to be read in line with the more general provisions found in Art. 49 
(recognizing the right of the Court to obtain further information from the parties) and 
Art. 48 (the ‘umbrella provision governing the conduct of proceedings’).    6    Conversely, 
the legal regime governing the examination of experts is set out in Art. 51 and Rules of 
Procedure adopted thereunder. 

  Second, although Art. 50 distinguishes between expert opinions and inquiries, it is 
diffi  cult to draw any neat and clear-cut division between the two. Of course, in theory, 
the two forms of obtaining evidence serve diff erent functions. When seeking expert 
advice, courts rely on the special knowledge (or expertise) of a particularly qualifi ed 
individual or institution.    7    In principle, this may be distinguished from inquiries, which 
aim at establishing a specifi c question of fact.    8    In practice, however, the line between 
expert opinions and inquiries is often blurred. Having carried out an inquiry, a certain 
person will frequently possess special knowledge, and thus be qualifi ed to comment as 
an expert. Conversely, the carrying out of an inquiry itself may often require special 
knowledge ( i.e . expertise). Given this overlap, it comes as no surprise that the Court has 
appointed experts in order to assess factual uncertainties.    9    

  Th ird, court-appointed experts and commissions of inquiry appointed under Art. 50 
need to be distinguished from other means of seeking advice from outside the Court, 
notably information provided by party-appointed experts and assessors or gained in 
other legal processes. Th e right of parties to rely on experts to present their case (or to 
conduct inquiries) is recognized in Art. 43, para. 5.    10    Th e two forms of expert evidence, 

    5      Cf. e.g . White (1965), pp. 73–82; Witenberg, pp. 5, 97 (but contrast Sandifer, p. 329). In support, 
White relies on the arbitral award in the  Lighthouses case  (Greece/France), in which the tribunal ordered 
expert opinions although the  compromis  did not contain any express provision to that regard;  cf . RIAA XII, 
pp. 155  et seq . During the debates preceding the amendment of the 1936 Rules of Court, Judge Anzilotti 
equally considered that Art. 50 refl ected ‘a general principle of procedure’ ( cf . PCIJ, Series D, No. 2, 3rd 
Add., p. 247). Crucially, this view has found support in the more recent jurisprudence of ICSID tribu-
nals, which—in the absence of any express rule—have frequently appointed experts;  cf. e.g. Benvenuti and 
Bonfant v. Congo , ICSID Reports 1, pp. 306, 342;  LETCO v. Liberia , ICSID Reports 2, pp. 343, 348;  AMT 
v. Zaire ,  ILM  36 (1997), pp. 1531, 1554.  

    6      Meadows, F., ‘Th e First Site Visit by the International Court of Justice’,  Leiden JIL  11 (1998), pp. 
603–8, p. 604.   

    7      Khdir, M.,  Dictionnaire juridique de la Cour internationale de Justice  (1997), p. 89  (entry ‘experts’).  
    8     Collier/Lowe,  Settlement of Disputes , p. 24; Benzing, p. 481.  
    9      E.g . in the  Corfu Channel case  (on which  cf .  infra , MN 8).  
    10      Cf . Talmon on Art. 43 MN 130–132.  
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however, need to be distinguished. As regards their legal regime, expert opinions and 
inquiries in the sense of Art. 50 do not constitute  ex parte  evidence, which has important 
consequences for the way they are treated in the proceedings. As will be shown later, 
advice sought under Art. 50 will usually be preferred over  ex parte  evidence, which is 
often seen as biased simply because it has been introduced by one party.    11    In contrast, 
the appointment of independent assessors might be one way of avoiding the risk of bias, 
while at the same time making expert knowledge available during all stages of the pro-
ceedings. Pursuant to Arts. 9 and 21, para. 2 of the Rules (based on Art. 30, para. 2 of 
the Statute), the ICJ—just like other international tribunals    12   —can appoint assessors, 
who participate in the Court’s deliberations and assist in the preparation of the judg-
ment, but do not have a right to vote.    13    As has been observed with respect to the parallel 
provision found in Art. 289 UNCLOS, ‘their role is to ensure that the decision of the 
court or tribunal does not contain technical errors and conforms to the latest scientifi c 
knowledge with respect to the matter in dispute’.    14    

  Finally, it is worth noting that in its recent proceedings addressing aspects of the 
confl ict in the former Yugoslavia, the Court has made considerable use of the work 
of the ICTY.    15    While not an expert or commission in the sense of Art. 50 proper, the 
ICTY's fi ndings on questions of fact (and to the extent that they were made within the 
‘specifi c purview of [the Tribunal’s] jurisdiction’    16   ) have been rightly treated as ‘evidence 
obtained by examination of persons directly involved’.    17    Th e Court observed that: 

 it should in principle accept as highly persuasive relevant fi ndings of fact made by the Tribunal 
at trial, unless of course they have been upset on appeal. For the same reasons, any evaluation by 
the Tribunal based on the facts as so found for instance about the existence of the required intent, 
is also entitled to due weight.    18     

Th e importance of ICTY fi ndings, of course, is ‘an unusual feature’    19    of a particular 
set of cases before the Court. Nevertheless, it is submitted that the Court—while not 
renouncing its responsibility to assess the evidence before it—would be well advised 
generally to attribute ‘due weight’    20    to facts previously scrutinized in other judicial proc-
esses. Th e judgment in the  (Bosnian)   Genocide case  illustrates that reliance on the work of 
other courts and tribunals can be an elegant way for the Court to arrive at a satisfactory 

    11      Cf. e.g . Pauwelyn, pp. 325, 334, who states that party-appointed experts will often be seen as ‘hired 
guns’.  

    12      Cf. e.g . Art. 289, envisaging the appointment of assessors by judicial or arbitral bodies acting under 
Part XV UNCLOSC.  

    13      Cf . Th irlway on Art. 30 MN 39–41.  
    14      Nordquist, M.H./Rosenne, S./Sohn, L.B. (eds.),  United Nations Convention on the Law of the Sea — A 

Commentary  (1989), vol. V, p. 51 (para. 289.7).  While Art. 289 UNCLOS refers to experts, it is understood 
that despite the confusing use of terminology, ‘experts to be appointed under Art. 289 are not ordinary 
experts acting as witnesses before the court or tribunal and presenting to the court or tribunal an expert 
opinion’ (    ibid.    ).  

    15     See  Teitelbaum  LPICT  6 (2007), pp. 152–7 ; Riddell/Plant, pp. 428–34, for more details.  
    16       Application of the Convention on the Prevention and Punishment of the Crime of Genocide  (Bosnia and 

Herzegovina/Serbia and Montenegro), ICJ Reports (2007), pp. 43   et seq ., para. 403 (where the Court disa-
greed with the ICTY on a question of general international law, namely the standard of attribution required 
for a State to incur responsibility for acts of private actors).  

    17         Ibid.    , para. 223, citing  Armed Activities on the Territory of the Congo  (Democratic Republic of the 
Congo/Uganda), ICJ Reports (2005), pp. 168, 201 (para. 61).  

    18      ( Bosnian) Genocide case ,  supra , fn. 16, para. 223.   
    19         Ibid.    , para. 212.  
    20         Ibid.    , para. 223.  
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assessment of evidence in cases involving complex questions of fact. In this respect, other 
courts and tribunals might come to be seen as ‘quasi experts’ on whose work the Court, 
in a spirit of cooperation among judicial institutions,    21    could draw. 

  Fourth, inquiries under Art. 50 need to be distinguished from site visits by the Court 
as a whole, as envisaged in Art. 66 of the Rules. As noted elsewhere, such site visits have 
been undertaken by the present Court as well as its predecessor.    22    Interestingly, in one 
case, the relevant order expressly referred to Art. 50.    23    Read properly, however, the provi-
sion does not cover the case.    24    While a site visit will usually help to ascertain the facts of 
a case (and thus may constitute a specifi c form of inquiry), Art. 50 only covers inquiries 
that the Court entrusts to other bodies or institutions (including, arguably, to individual 
members of the Court    25   ). In line with this reading, the present Court, when deciding 
to visit the scene in the  Gabčíkovo-Nagymaros case , did not rely on Art. 50, but instead 
solely referred to Art. 66 of the Rules.     

  II.    Th e Court's Practice under Art. 50   
  Despite the complexity of many cases, the Court has so far only rarely made use of its 
powers under Art. 50. While other courts or tribunals have frequently sought independ-
ent advice, the ICJ has hardly ever done so. In the  Corfu Channel case , it fi rst appointed 
a committee of three naval experts in order to determine the visibility of minelaying 
operations off  the Albanian coast—a question of fact, contested between the parties 
and relevant for the question of Albania’s responsibility.    26    Th at responsibility having 
been established (largely on the basis of the experts’ reports),    27    the Court relied on the 
advice of a second committee in order to assess the amount of compensation owed to 
the United Kingdom.    28    Moreover, in the  Gulf of Maine case , the Chamber followed a 
request by the parties that it appoint a technical expert in order to assist in the delimita-
tion of the maritime boundary.    29    To these instances, one may add the PCIJ’s decision, 

    21     See also: Gaja, Relationship with Other International Courts and Tribunals,  passim .  
    22      Cf. Diversion of Water from the Meuse  (Netherlands/Belgium), Order of 13 May 1937, PCIJ, Series C, 

No. 81, pp. 553  et seq .;  Gabčíkovo-Nagymaros Project  (Hungary/Slovakia), Reports (1997), pp. 3  et seq. Cf . 
 Hudson, M., ‘Visits by International Tribunals to Places Concerned in the Proceedings’,  AJIL  31 (1937), pp. 
696–7 ;  Rosenne, S., ‘Visit to the Site by the International Court’, in  Liber Amicorum Mohammed Bedjaoui  
(Yakpo, E./Boumedra, T., eds., 1999), pp. 461–73 ; and further Walter on Art. 44 MN 6–24.  

    23      Diversion of Water from the Meuse case ,  supra , fn. 22, PCIJ, Series C, No. 81, p. 553.  
    24      Cf . also Guyomar,  Commentaire , p. 425.  
    25     See  infra , MN 15; and further Benzing, p. 481.  
    26      Corfu Channel case  (United Kingdom/Albania), Order of 17 December 1948, ICJ Reports (1948), pp. 

124  et seq . When the committee had submitted its report, the Court decided that it should proceed with 
an  in situ  examination and submit a second report;  cf . Decision of 17 January 1949, ICJ Reports (1949), p. 
151.  

    27       Cf. Corfu Channel case ,  supra , fn. 26, Merits, ICJ Reports (1949), pp. 4   et seq ., notably p. 22, and 
further  infra , MN 13.  

    28         Ibid.    , Order of 19 November 1949, ICJ Reports (1949), pp. 236, 238. In its judgment on the merits, 
the Court had envisaged that the parties would jointly nominate experts in order to assess the amount of 
compensation due;  cf . Order of 9 April 1949, ICJ Reports (1949), pp. 171, 172. When Albania refused to 
participate in the proceedings, the Court itself designated experts.  

    29       Cf. Delimitation of the Maritime Boundary in the Gulf of Maine Area  (Canada/United States of America), 
Order of 30 March 1984, ICJ Reports (1984), p. 165,  and the brief reference in the Judgment,     ibid.    , pp. 246, 
265 (para. 18). Although the appointment was made following a request by the parties, it came within the 
scope of Art. 50. Th e Court clarifi ed this by citing Art. 50 in the order appointing the expert. Th is assess-
ment is convincing, as the parties’ request (which the Court, in practice, had little option but to comply 
with) was not, strictly speaking, binding upon it. On the matter  cf . the PCIJ's decision in the  Free Zones 
case , in which the Court refused to act on France's request that it should order an expert inquiry. While the 
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at the indemnities stage of the  Chorzów Factory case , to seek expert advice before fi xing 
the amount of compensation.    30    

  In contrast, more often than not, the Court has either rejected requests by one of the 
parties that it commission an expert opinion or inquiry, or has clarifi ed  proprio motu  that 
such action was unnecessary. Since the reasons off ered for the respective decisions shed 
some light on the working of Art. 50, some of the more remarkable instances may briefl y 
be recapitulated. In 1985, judging on Tunisia's  Application for Revision and Interpretation 
of the Judgment of 24 February 1982 in the Case concerning the Continental Shelf (Tunisia/
Libyan Arab Jamahiriya) , the Court declined to appoint independent experts in order to 
clarify the delimitation of the Tunisian-Libyan boundary in the Gulf of Gabes, observ-
ing that in its 1982 judgment, it had left the matter to the parties’ experts.    31    In the  Land, 
Island and Maritime Frontier Dispute case , a Chamber of the Court did not follow El 
Salvador's request that it should arrange for an independent inquiry in the disputed 
region, holding that even without such an inquiry, it was in a position to decide the 
case.    32    At the merits stage of the  Nicaragua case , the Court took the same view, thereby 
rejecting a suggestion by Judge Schwebel that a fact-fi nding mission by independent 
experts (including, possibly, some of the judges sitting in the case) could have helped to 
solve ‘the controversy that surrounded charges by the United States of Nicaragua’s sup-
port of foreign insurrection’.    33    In the  Oscar Chinn  and  Temple of Preah Vihear cases , the 
PCIJ and ICJ, respectively, interpreted the law in a way which rendered an inquiry into 
the facts irrelevant,    34    while in the  Free Zones of Upper Savoy and the District of Gex case , 
the PCIJ completely restricted its decisions to matters of law (although the  compromis  
had envisaged a fact-fi nding inquiry).    35    Most recently, in the  Pulp Mills case , the Court, 
despite the complex factual and scientifi c matters arising and notwithstanding strong 
criticism from some of its members, saw no need to appoint experts to assess the evi-
dence presented by the parties.    36    Finally, it may be added that in a number of cases, the 

Franco-Swiss  compromis  conferred upon each party the right to request an inquiry, the Court held that it was 
not bound by this provision.  Cf. Free Zones of Upper Savoy and the District of Gex  (Switzerland/France), Th ird 
Phase, PCIJ, Series A/B, No. 46, pp. 95, 162, and further White (1996), pp. 528, 531, fn. 13.  

    30      Factory at Chorzów (Claim for Indemnity)  (Germany/Poland), Order of 13 December 1928, PCIJ, 
Series A, No. 17, pp. 99  et seq . Th e parties agreed on the amount of compensation before the completion of 
the experts’ report. By order of 15 December, the Court thus removed the case from the list and dissolved 
the committee of experts; Order of 25 May 1929, PCIJ, Series A, Nos. 18/19, pp. 11  et seq .  

    31      Application for Revision and Interpretation of the Judgment of 24 February 1982 in the Case concerning the 
Continental Shelf (Tunisia/Libyan Arab Jamahiriya)  (Tunisia/Libyan Arab Jamahiriya), ICJ Reports (1985), 
pp. 192, 228 (para. 65).  

    32      Land, Island and Maritime Frontier Dispute  (El Salvador/Honduras: Nicaragua intervening), ICJ 
Reports (1992), pp. 351, 361 (para. 22), p. 400 (para. 65).  

    33       Military and Paramilitary Activities in and against Nicaragua  (Nicaragua/United States of America), 
Diss. Op. Schwebel, ICJ Reports (1986), pp. 249, 322 (para. 132).  For the Court's view  cf . the judgment 
on the merits,     ibid.    , pp. 14, 40 (para. 61). For criticism of site visits by only part of the bench,  cf . Walter on 
Art. 44 MN 12.  

    34      Cf. Oscar Chinn case  (United Kingdom/Belgium), PCIJ, Series A/B, No. 63, pp. 64, 84–8 and   Temple 
of Preah Vihear  (Cambodia/Th ailand), ICJ Reports (1962), pp. 6, 35 , respectively. In both cases, the Court's 
passive approach was criticized;  cf. e.g . Sep. Op. van Eysinga, PCIJ, Series A/B, No. 63, pp. 131, 147; Sep. 
Op. Anzilotti,     ibid.    , pp. 107, 109; as well as Judge Wellington Koo's dissent in the  Temple of Preah Vihear 
case , ICJ Reports (1962), pp. 75, 100 (para. 55).  

    35      Free Zones case ,  supra , fn. 29, PCIJ, Series A/B, No. 46, pp. 95, 162 (holding that the request for an 
inquiry ceased to have any object). On the relevance of the Court's decision  cf . already  supra , fn. 29.  

    36     See the pertinent remarks by Judges Al-Khasawneh and Simma in their dissent appended to the 
Judgment of 20 April 2010 in  Pulp Mills on the River Uruguay  (Argentina/Uruguay),  ICJ Reports (2010), 
pp. 14, 25–7 (paras. 3–17).  
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Court simply could not assess requests for expert opinions or inquiries, as it found that 
it lacked jurisdiction or that the case was inadmissible.    37    

  Th is brief survey illustrates the very cautious approach of the Court in making use of 
its power to appoint experts or to set up inquiries. With at least some disputes becoming 
more fact-intensive, this cautious attitude is increasingly coming under strain, and it 
contrasts unfavourably with the practice of other dispute settlement bodies that seem to 
have been better able to make use of external expertise.    38    Taking up criticisms voiced in 
the literature,    39    these concerns seem to be increasingly shared by members of the bench. 
In their recent dissent in the  Pulp Mills case , Judges Al-Khasawneh and Simma,  e.g ., 
denounced the Court's ‘unfortunate history of persisting, when faced with sophisticated 
scientifi c and technical evidence in support of the legal claims made by States before 
it, in resolving these issues purely through the application of its traditional legal tech-
niques’    40    and called for a more regular reliance on court-appointed experts. Other mem-
bers of the Court have expressed similar views.    41    One may hope that the Court, in future 
cases involving complex scientifi c matters, will be more open to their suggestions.     

  III.    Salient Features of Art. 50    
  Against this background, the legal regime governing the appointment of experts and 
commissions of inquiry under Art. 50 can be set out. Th ree aspects seem particularly rel-
evant: (1) the discretionary character of the provision; (2) the procedural rules governing 
its application; and (3) the status of experts or members of commissions of inquiry.     

  1.    Th e Discretionary Character of Art. 50   
  Th e fi rst point to make is that although Statute and Rules address the matter, the 
Court enjoys a wide margin of discretion in applying Art. 50. In two respects, the 
discretionary character of the provision is rather obvious. First, it is the Court that 
decides about experts or inquiries under Art. 50.    42    As the survey of practice shows, 
parties do not have a right to have experts appointed by the Court; if they wish to 
provide expert evidence or feel the need for an inquiry, they are entitled to do so by 
calling their own experts or by organizing their own inquiries (to the extent that they 
are capable of doing so).    43    

  Second, Art. 50 does not prescribe the evidentiary value attaching to expert opinions 
or inquiries. Just as with all other pieces of evidence placed before it, the Court is free 
(and indeed required) to evaluate the information in legal terms. Th at said, experience, 
notably in the  Corfu Channel case , suggests that detailed and well-prepared expert advice 

    37     For the respective requests  cf. e.g. Nottebohm  (Liechtenstein/Guatemala), Second Phase, ICJ Reports 
(1955), pp. 4, 9;  Interhandel  (Switzerland/United States of America), Preliminary Objections, ICJ Reports 
(1959), pp. 6, 12;  Anglo-Iranian Oil Company  (United Kingdom/Iran), Pleadings, p. 360.  

    38     Th e practice of WTO Panels and the Appellate Body in consulting with external experts provides the 
most obvious counter-example: see Foster, pp. 77  et seq . and pp. 114  et seq ., for a detailed treatment.  

    39     See  e.g . Rosenne, ‘Fact-Finding’, pp. 239–42; Riddell/Plant, pp. 337–39; Benzing, p. 472.  
    40      Pulp Mills case ,  supra , fn. 36, Diss. Op. Al-Khasawneh and ICJ Reports (2010), pp. 108, 113 (para. 12).  
    41      Pulp Mills case ,  supra , fn. 36, Decl. Yusuf, ICJ Reports (2010), pp. 216, 217–19 (paras. 5–13); Sep. Op. 

Cançado Trindade, ICJ Reports (2010), paras. 149–150; Diss. Op. Vinuesa, paras. 92–95. For earlier criti-
cism see the references in fn. 34 and 35.  

    42     Sandifer, pp. 329–30. As noted  supra , fn. 29, with respect to the  Gulf of Maine case  and the  Free Zones case , 
in terms of the law, this is true even where the  compromis  envisages the appointment of experts by the Court.  

    43     Benzing, pp. 239–40; Sandifer, pp. 331–2. On the right of parties to call their own (party-appointed) 
experts or commission inquiries  cf . Talmon on Art. 43 MN 130–158 and  cf . already  supra , MN 5.  
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will not be discarded lightly.    44    Th e underlying principle (which concerns expert advice 
submitted to all forms of judicial or arbitral bodies) was well expressed by the Franco-
Italian Commission in the award in the  Héritiers de S.A.R. Mgr. le Duc de Guise  case, 
where it observed: 

 Il est certain que l’avis de l’expert ne lie pas la Commission, qui doit se prononcer selon sa propre 
conviction. Mais s’agissant de faits et d’appréciations techniques, la Commission n’a pas de raison 
de ne pas faire siennes les conclusions de l’expertise, à moins que l’argumentation de l’expert ne 
soit en contradiction avec les faits tels qu’ils résultent du dossier, avec des dispositions légales ou 
les règles de la logique.    45      

  In two further respects, the discretionary character of Art. 50 may not be quite as 
clear, but is nevertheless worth stressing. Th e Statute and the Rules are silent on the type 
or subject-matter of expert advice that the Court may seek. In practice, expert opinions 
or inquiries under Art. 50 have mainly concerned questions of a technical or scientifi c 
nature. However, unlike provisions in other statutory instruments ( e.g . Art. 13 DSU), 
Art. 50 does not prescribe that they have to bear on technical or scientifi c issues. Given 
the breadth of both terms, even narrower provisions may not be particularly eff ective in 
circumscribing the possible scope of expert advice. However, it is worth noting that Art. 
50 does not attempt to regulate the matter.    46    To take but one example, it would have 
been suffi  ciently broad to cover the appointment of linguistic experts in order to clarify 
the meaning (or the correctness of a translation) of a text written in a language unfamil-
iar to judges—an issue that might,  e.g ., have arisen in the  Aegean Sea Continental Shelf  or 
 Maritime Delimitation and Territorial Questions between Qatar and Bahrain  cases.    47    

  Finally, the Statute and Rules leave it to the Court to choose individuals and/or insti-
tutions to carry out inquiries or submit expert evidence. In principle, each and every 
individual or institution is eligible to be appointed under Art. 50;    48    in the case of indi-
viduals, this would seem to include individual judges sitting on the case.    49    Given the 
rarity of orders under Art. 50 and the diversity of possible subjects of inquiry or exper-
tise, it is not surprising that the Court has not seen the need to draw up a list or roster 
of available experts. In practice, it has usually sought the advice of States. In the  Gulf 
of Maine case , it went along with the parties’ suggestion to nominate a British hydrog-
rapher. Before appointing experts in the  Corfu Channel case , the Court had instructed 
the Registrar to invite governments not participating in the case to put forward names 

    44      Cf . notably  Corfu Channel case ,  supra , fn. 26, Merits, ICJ Reports (1949), pp. 4, 22, where the Court 
held that it could not ‘fail to give great weight to the opinion of the experts who examined the locality in a 
manner giving every guarantee of correct and impartial information’. For a similar observation  cf . Lalive, 
pp. 77, 101.  

    45     Decision No. 162 of 20 November 1953, reproduced in RIAA XIII, pp. 162, 168.  
    46     One restriction seems to be inherent, though: given its function as an international judicial organ, the 

Court could of course not appoint experts to assess questions of international law.  
    47      Cf . White (1996), pp. 528, 538; but contrast Th irlway's more cautious assessment with respect to the 

 Aegean Sea case :  Th irlway, ‘Law and Procedure, Part Th ree’,  BYIL  62 (1991), pp. 71–2 , who wonders whether 
the Court could have sought the advice of linguistic experts.  

    48     As regards institutions, the all-embracing formula ‘body, bureau, commission  or other organisation ’ 
(emphasis added) makes clear that the formal designation of an institution (as a ‘body’, ‘commission’,  etc .) 
is not relevant.  

    49     Hence the suggestions, made in the  Nicaragua case , that individual judges should undertake a fact-
fi nding mission;  cf. supra , MN 9. In the  Case concerning Sovereignty over Certain Frontier Land  (Belgium/
Netherlands), Judge Moreno Quintana seems to have inspected the disputed area on his own initiative;  cf . 
his Diss. Op., ICJ Reports (1959), p. 252.  Cf . Walter on Art. 44 MN 7, 10–12.  
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of naval offi  cers ‘willing to assist the Court’.    50    In the light of these remarks, it is clear 
that when applying Art. 50, the Court enjoys a wide margin of discretion and retains a 
considerable degree of control.     

  2.    Th e Procedure Governing Art. 50   
  Th e Statute and Rules are more explicit in regulating the procedure governing the appli-
cation of Art. 50. As far as the examination of experts is concerned, the matter is covered 
by Art. 51 and the relevant Rules of Procedure, and is thus treated elsewhere.    51    In the 
present context, Art. 67, para. 1 of the Rules, which regulates the procedure of appoint-
ing experts or setting up commissions, is relevant. It prescribes: 

 If the Court considers it necessary to arrange for an enquiry or an expert opinion, it shall, after 
hearing the parties, issue an order to this eff ect, defi ning the subject of the enquiry or expert 
opinion, stating the number and mode of appointment of the persons to hold the enquiry or of 
the experts, and laying down the procedure to be followed. Where appropriate, the Court shall 
require persons appointed to make a solemn declaration.   

  Th e decision thus takes the form of an order, which is preceded by a hearing.    52    Th is 
order can either appoint the experts directly, or set out a procedure by which they are 
appointed. In particular, the fi rst order in the  Corfu Channel case  ‘defi n[ed] the subject of 
the enquiry or expert opinion’ in some detail.    53    Clause 2 of Art. 67, para. 1 of the Rules 
refl ects the Court's practice in the  Corfu Channel case ; a text of a solemn declaration can 
be found in Art. 64 of the Rules.     

  3.    Th e Status of Experts and Persons Carrying Out Inquiries   
  Finally, there are at least some provisions governing the status of persons appointed under 
Art. 50. Following Art. 5, para. (a) (iii) of GA Res. 90 (I) of 11 December 1946, experts 
and members of commissions of inquiry, while carrying out their task, enjoy the privi-
leges and immunities accorded to other UN-appointed experts. Th ese are set out in Art. 
VI, sect. 22 of the Convention on the Privileges and Immunities of the United Nations 
and notably include personal inviolability and immunity from legal process.    54    As regards 
administrative matters, Art. 20 of the Court's Instruction to the Registry clarifi es that 
experts and persons carrying out inquiries are to be supported by the members of the 
Court’s Registry. 

  In terms of remuneration, Art. 68 of the Rules stipulates that where the Court has 
made use of the power conferred to it by Art. 50, the respective individuals or institutions 

    50      Cf. Corfu Channel case ,  supra , fn. 26, Pleadings, vol. V, p. 170.  
    51      Cf . Tams on Art. 51 MN 18–22.  
    52     It should be noted that the Court's approach in the  Corfu Channel case  did not fully correspond to 

this procedure. When the (fi rst) commission of experts had submitted its report, the Court decided that it 
should produce a second report based on an  in situ  examination. Th at decision was not taken in the form of 
an order, but announced in open court;  cf. supra , fn. 26  in fi ne .  

    53      Corfu Channel case ,  supra , fn. 26, Order of 17 December 1948, ICJ Reports (1948), pp. 124  et seq . 
Among other things, the order asked the experts to ‘bear in mind that their task is not to prepare a scientifi c 
or technical statement of the problems involved, but to give to the Court a precise and concrete opinion 
upon the points submitted to it’ (p. 126).  

    54      Cf . as to some more general issues (applicability  ratione personae ,  temporis  and  loci , object and purpose) 
with regard to this provision  Applicability of Article VI, Section 22 of the Convention on the Privileges and 
Immunities of the United Nations , ICJ Reports (1989), pp. 177, 192–6 (paras. 40–52).  Cf . also Anderson/
Wordsworth on Art. 19 MN 26.  
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are to be paid out of the funds of the Court,    55    thereby recognizing a further distinction 
between court- and party-appointed experts. It may be worth pointing out that this 
provision marks a break with the PCIJ's early jurisprudence. Unlike Art. 68 of the Rules, 
para. 6 of the order appointing experts in the  Chorzów Factory case  had ordered the par-
ties to bear the costs of the court-appointed experts.    56    

  Lastly, it is worth stating that unlike in many national legal systems, experts or per-
sons carrying out inquiries (just as witnesses) are not liable for their conduct: in the 
absence of an international rule against perjury, they cannot be held responsible for 
violating the terms of the ‘solemn declaration’ envisaged in Rule 67, para. 1.    57         

  IV.    Special Problems    
  As it is largely discretionary and has rarely been applied, Art. 50 has not given rise to 
major problems of interpretation. However, one general and two more specifi c problems 
need to be commented upon briefl y.     

  1.    No Right to Insist on Cooperation   
  Th e foregoing considerations suggest that in many cases, the success of an inquiry or 
expert opinion will depend on the cooperation between the Court and the parties. To 
give but one example, the Court's very successful handling of evidential issues in the 
 Corfu Channel case  would have been impossible without the cooperation of Albania, the 
United Kingdom and Yugoslavia, which, as a third State, permitted the Court's experts 
to survey the Corfu channel from its territory.    58    More generally, fact-fi nding will almost 
inevitably require visits to the site of an incident, just as many expert opinions will 
depend on data available to the parties. Th e question arises of whether the experts or 
commissioners appointed by the Court are in a position to insist on the parties’ coopera-
tion. Th is of course is a general problem that all international judicial and arbitral bod-
ies competent to commission inquiries or expert opinions face. Th e solutions adopted 
are, however, far from uniform. Some statutory instruments impose upon States an 
express duty to provide an expert with ‘any relevant information or produce for his/
her inspection any relevant documents or goods that he/she may request of them’.    59    In 
contrast, no equivalent provision exists under the ICJ Statute or Rules. Th is is but one 
aspect of the more general problem—namely the failure of the Statute and Rules of 
Court to confer upon the Court suffi  cient powers to procure evidence (which has been 
discussed elsewhere).    60    As noted in the context of Art. 49, the Court lacks the power to 
compel States to disclose evidence.    61    By the same token, it cannot compel parties (much 

    55     Since the Court has only rarely appointed experts or commissioned inquiries, the respective costs are 
treated as ‘unforeseen expenditure’.  Cf . Rosenne,  Law and Practice , vol. I, p. 491–2, for brief comment and 
 cf . also Espósito on Art. 32 MN 19–20.  

    56      Chorzów Factory case ,  supra , fn. 30, Order of 13 September 1928, PCIJ, Series A, No. 17, pp. 99, 102–3 
(para. 10); and  cf . White (1965), p. 204; von Stauff enberg, p. 379.  

    57     Rosenne,  Law and Practice , vol. III, p. 1308. Th e point is explored elsewhere;  cf . Tams on Art. 51 MN 
6.  

    58     White (1996), pp. 528, 530. Th e relevant letter to the Court by the Yugoslav government is reproduced 
in  Corfu Channel case ,  supra , fn. 26, Pleadings, vol. V, 253. For comment on Yugoslavia's role  cf . Bartoš, M., 
‘L'intervention yougoslave dans l'aff aire du détroit de Corfou’,  Comun. e Stud . 14 (1975), pp. 41–51.  

    59     PCA, Rules of Procedure, Art. 27, para. 2.  
    60      Cf .  Tams on Art. 49 MN 20–21.   
    61         Ibid.      
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less third States) to provide experts or commissions of inquiry with the information 
required by them.    62    Th is of course is of crucial relevance for the purpose of the present 
interpretation. It means that in many cases, fact-fi nding inquiries or expert opinions are 
only feasible if the parties are willing to cooperate. Conversely, the absence, in many 
proceedings, of the required spirit of cooperation is one of the main factors explaining 
the Court's cautious approach to Art. 50.     

  2.    Article 50 in Advisory Proceedings   
  As regards problems of interpretation, there is some debate as to whether the Court can 
exercise its power under Art. 50 in advisory proceedings. Although the question is of 
some relevance (advisory proceedings often involving intricate questions of fact),    63    the 
Court has not so far squarely addressed it. In contrast, Judge de Castro, in his Separate 
Opinion in the  Western Sahara case , did comment upon it. Taking up one of Spain's 
concerns (namely that the Court was not in a position to determine questions of fact), 
Judge de Castro wondered whether the Court was entitled to carry out investigations in 
order to ‘verif[y] the factual data on which it bases its reply’.    64    In his view, the answer 
was in the negative. Th is in turn rested on a restrictive reading of Art. 68 of the Statute 
according to which the Court, in exercising its functions in advisory proceedings, ‘shall 
be guided by the provisions of the present Statute which apply in contentious cases to 
the extent to which it recognises them to be applicable’. In Judge de Castro's view, this 
general clause was not specifi c enough to cover inquiries or the appointment of experts 
in the sense of Art. 50 (nor indeed any other arrangement for the taking of evidence in 
the sense of Art. 48).    65    

  Upon consideration, this restrictive reading is diffi  cult to uphold. Th e very open 
wording of Art. 68, which emphasizes the discretion of the Court, clearly does not 
support it. What is more, the PCIJ did not seem to share it either. While never actu-
ally applying Art. 50 in advisory proceedings, the Court at least considered the matter 
in the  European Commission of the Danube  and  Competence of the ILO  cases.    66    Issues of 
competence (such as those concerning Judge de Castro) do not seem to have played any 
role. In the light of this practice, the more convincing view is that Art. 50 can be applied 
in advisory proceedings.    67        

    62     White (1996), pp. 528, 537. For a diff erent view contrast Benzing, Evidentiary Issues, MN 79 (assert-
ing ‘a general duty to support court-appointed experts in their tasks by providing them with necessary 
documents and, if necessary, allowing them to inspect the relevant sites').  

    63      Cf . notably the  Western Sahara case  (in which Spain questioned whether the Court was in a position to 
‘fulfi l the requirements of good administration of justice as regards the determination of facts’), ICJ Reports 
(1975), pp. 12, 28 (para. 44). Similarly, in the  Namibia case , South Africa had asked the Court to receive 
‘further factual material’ (but did not explicitly request an inquiry):  Legal Consequences for States of the 
Continued Presence of South Africa in Namibia notwithstanding Security Council Resolution 276  (1970), ICJ 
Reports (1971), pp. 16, 21 (para. 17). Finally, in the opinion on the  Legal Consequences of the Construction of a 
Wall in the Occupied Palestinian Territory , it was questioned by some (including Judge Buergenthal) whether 
the Court possessed suffi  cient information to decide the question presented to it:  cf . Decl. Buergenthal, ICJ 
Reports (2004), pp. 240, 240–1, 245 (paras. 3, 10); and further  Wedgwood, R., ‘Th e ICJ Advisory Opinion 
on the Israeli Security Fence and the Limits of Self-Defense’,  AJIL  99 (2005), pp. 52–61, pp. 53–4.   

    64     ICJ Reports (1975), pp. 127, 138. For Spain's concerns  cf . ICJ Reports (1975), pp. 12, 28 (para. 44).  
    65     ICJ Reports (1975), pp. 127, 138.  
    66      Jurisdiction of the European Commission of the Danube between Galatz and Braila , PCIJ, Series B, No. 

14, pp. 5, 14;  Competence of the ILO to Regulate Incidentally the Personal Work of the Employer , PCIJ, Series 
C, No. 12, pp. 12 and 287–8.  

    67      Cf . also White (1996), pp. 528, 539–40; White (1965), pp. 43–5; Sandifer, pp. 332–3 as well as Walter 
on Art. 44 MN 25 and Cot on Art. 68 MN 31–34.  
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  3.    Informal Expert Advice   
  Finally, it is necessary briefl y to consider whether the Court can seek expert advice 
through other means, without making an order under Art. 50. On the face of it, the 
Statute and Rules seem to exclude this possibility—after all, Art. 50 is the only provi-
sion empowering the Court to appoint experts. Practice, however, suggests a diff erent 
answer. While the matter is not usually one of public record, no less an authority than 
Sir Robert Jennings has commented rather frankly on the Court's practice of informally 
seeking expert advice. According to him: 

 the Court has not infrequently employed cartographers, hydrographers, geographers or linguists, 
and even specialised legal experts to assist in the understanding of the issues in a case before it; 
and it has not on the whole felt any need to make this public knowledge or even to apprise the 
parties.    68      

  Th e advantages and disadvantages of this practice of relying on ‘internal “ experts 
fantômes ”’    69    are evident. On the one hand, the procedure envisaged in Art. 50 of the 
Statute and Rules 67 and 68 may be rather cumbersome. Where the Court simply 
requires information on an issue of minor importance, informal requests for informa-
tion will often be a more effi  cient means of clarifying matters. On the other hand, it is 
equally clear that by bypassing Art. 50, the Court disregards a procedural right of the 
parties—namely the right to comment on the results of independent expert advice, as 
envisaged in Art. 67, para. 2 of the Rules—and fails to conduct proceedings in a trans-
parent and open manner. In the interest of the proper administration of justice, the 
Court's practice, as described by Sir Robert in the statement quoted in MN 25, thus 
should be restricted to issues of minor relevance.    70          

  C.    Evaluation   
  Th e preceding considerations suggest that, on balance, Art. 50 has proved a helpful 
provision, but that its full potential remains to be used. In cases involving complex tech-
nical, scientifi c or other issues beyond the judges’ expertise (such as the  Corfu Channel 
case ), the Court has, by appointing independent experts or commissions of inquiry 
under Art. 50, been able to solve intricate issues of fact in a satisfactory manner. Given 
the positive experience with this precedent (which remains the most relevant in the 
Court's history), it is curious how cautious the Court has since become in drawing on 
external expertise. To some extent, this may be explained by the fact that in a surprising 
number of cases, it has been able to ‘base its decision on undisputed facts’.    71    It should 
also not be overlooked that despite its broad discretion when commissioning independ-
ent experts or inquiries, the Court is ultimately not in a position to implement its orders 

    68      Jennings, Sir R.Y., ‘International Lawyers and the Progressive Development of International Law’, in 
 Th eory of International Law at the Th reshold of the 21st Century. Essays in Honour of Krzystof Skubiszewski  
(Makarczyk, J., ed., 1996), pp. 413–24, p. 416 . Th is is confi rmed by  P. Couvreur, ‘Le règlement juridiction-
nel’, in  Le processus de délimitation maritime: Etude d’un cas fi ctif: Colloque international de Monaco du 27 au 
29 mars 2003  (SFDI, ed., 2004), p. 349, p. 384.   

    69       Pulp Mills case ,  supra , fn. 36, Diss. Op. Al-Khasawneh and Simma, para. 14.   
    70     For further critical comment (drawing on the fi rst edition of this commentary) see notably     ibid.     and 

Benzing, Evidentiary Issues, MN 86.  
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against recalcitrant States.    72    In the main, however, the Court has simply been unwilling 
to appoint experts or commissions of inquiry even where the facts of the case (such as in 
the  Pulp Mills case ) might have lent themselves to an independent assessment. It is to be 
hoped that the increasing criticism of this practice will lead the Court to reconsider its 
cautious approach. As was recently put convincingly by one of the Court's members: 

 It would … serve the Court well in the future to make better use of the powers granted to it by 
its Statute to deal with fact-intensive and scientifi cally complex cases and to develop, for that 
purpose, a clear strategy which would enable it to assess the need for an expert opinion at an early 
stage of its deliberations on a case.    73     

In so doing, it could also alleviate the concerns raised by the present practice of relying 
on ‘internal “ experts fantômes ”’.    74    

  christian j. tams    
    

    71     Rosenne,  Law and Practice , vol. III, p. 1039.  
    72      Cf . also Walter on Art. 44 MN 15.  
    73      Pulp Mills case ,  supra , fn. 36, Decl. Yusuf, para. 14.  
    74      Pulp Mills case ,  supra , fn. 36, Diss. Op. Al-Khasawneh and Simma, para. 14.  
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  During the hearing any relevant questions are 
to be put to the witnesses and experts under 
the conditions laid down by the Court in the 
rules of procedure referred to in Article 30.  

  Au cours des débats, toutes questions utiles 
sont posées aux témoins et experts dans les 
conditions que fi xera la Cour dans le règle-
ment visé à l’Article 30.   

       
                  Article 51        

     A.      Introduction     1
   B.      Historical Development     2
   C.      Analysis      3–22

     I.      Th e Status of Witnesses and Experts      3–6
     II.      Evidence Presented by Experts and Witnesses     7–22

     1.      Party-appointed Experts and Witnesses     7–17
     a)      Procedural Matters     8–10
     b)      Th e Examination of Experts and Witnesses       11–17

     2.      Court-appointed Experts and Witnesses         18–22
   D.      Evaluation            23
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 Th irlway, H.W.A, ‘Evidence Before International Courts and Tribunals’, in  EPIL  II (1995), pp. 
302–4 

 Watts, Sir A., ‘Burden of Proof and Evidence before the ICJ’, in  Improving WTO Dispute 
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(1936-II), pp. 5–105          

  A.    Introduction   
  It is frequently observed that the ICJ is a court of both fi rst and last instance, and that 
one of its main tasks is to establish the facts of a case.    1    In a number of respects, it has 
approached this task very diff erently from many national courts of fi rst instance. One of 
the more striking diff erences is the limited reliance the Court has traditionally placed on 
live testimony by witnesses and experts (as opposed to documentary evidence, including 
affi  davits of statements).    2    Perhaps inadvertently, Judge Anzilotti acknowledged as much 
when referring to witnesses and experts as ‘living documents’.    3    It comes as no surprise, 
then, that the provisions of the Statute dealing with these ‘living documents’ are rudi-
mentary. Article 51, addressing the question of examination, is one of only three provi-
sions specifi cally concerning witnesses and experts.    4    Even so, it does little more than 
mention the possibility that witnesses and experts can be examined in court, and leaves 
the details to the Rules of Court. As will be shown later, these indeed address the matter 
in more detail, and a close reading of Section C, Subsection 3 of the Rules indeed solves 
many of the problems raised by Art. 51.     

  B.    Historical Development   
  Th e  travaux préparatoires  reveal relatively little information about the meaning of Art. 51. 
When drafting the Statute of the PCIJ, the drafters were infl uenced by Art. 47 of the 1899 
Convention on the Pacifi c Settlement of International Disputes, which provided that: 

 Th e members of the Tribunal have the right to put questions to the agents and counsel of the 
parties, and to demand explanations from them on doubtful points. Neither the questions put 
nor the remarks made by members of the Tribunal during the discussions can be regarded as an 
expression of opinion by the Tribunal in general, or by its members in particular.    5     

    1      Cf. e.g . Highet (1987), p. 355; Franck, p. 21.  
    2     Admittedly, things have changed considerably since the early days of the PCIJ. As Rosenne observes: 

‘In one respect … oral proceedings in contentious cases since 1946 present a major diff erence from all oral 
proceedings in the Permanent Court. Th at is in the appearances of witnesses and witness-experts’, Rosenne, 
 Law and Practice , vol. III, p. 1284.  

    3     Quoted in Hudson, M.O.,  World Court Reports  (1922–1926), vol. I (1934), p. 287.  Cf . also Evensen, pp. 
44, 54; Highet (1987), pp. 355, 359.  

    4     Th e other provisions are Art. 43, para. 5 and Art. 50. Th e former clarifi es that ‘the oral proceedings shall 
consist of the hearing by the Court of witnesses [and] experts’. Finally, Art. 50 recognizes the right of the 
Court to appoint experts and commissions of inquiry.  

    5     Th e provision was repeated in Art. 72 of the 1907 Convention.  

1
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Th e draft scheme proposed by the Advisory Committee of Jurists reproduced the fi rst 
clause of this provision, and added a second clause, pursuant to which ‘[t]he agents, 
advocates and counsel shall have the right to ask, through the President, any question 
that the Court considers useful’.    6    In the sub-committee of the Th ird Committee of the 
First Assembly, the British delegate, Sir Cecil Hurst, moved to delete the second clause, 
arguing that it was based on a ‘Continental system of procedure’. Th is suggestion was 
accepted by a narrow vote, so as to ‘give more liberty to the judges’, which might per-
mit counsel to examine witnesses and experts directly.    7    During the drafting of the ICJ 
Statute, the provision was retained without modifi cation.     

  C.    Analysis      

  I.    Th e Status of Witnesses and Experts   
  Th e Statute does not defi ne the terms ‘witness’ and ‘expert’. It presupposes a certain 
understanding accepted in many national legal systems, pursuant to which a witness 
testifi es about facts within his/her personal knowledge, whereas an expert—on the basis 
of his/her special knowledge or experience—gives an opinion about what he/she believes 
to be the truth.    8    In practice, this diff erence has often become blurred. In fact, most 
experts have been called to testify as expert-witnesses,  e.g . have been questioned on mat-
ters within their knowledge and asked to give their opinion on a certain subject-matter.    9    
In the  South West Africa cases , ‘confronted with a formidable battery of witnesses, experts 
and witness-experts’,    10    the Court decided that witness-experts could testify as experts 
and witnesses within one and the same session.    11    Th is is refl ected in Art. 54 of the Rules, 
which sets out the declarations that witnesses, experts and expert-witnesses are required 
to make before testifying. Article 54 (a) of the Rules provides that: 

 every witness shall make the following declaration before giving any evidence: 
 ‘I solemnly declare upon my honour and conscience that I will speak the truth, the whole truth 

and nothing but the truth.’  

Article 54 (b) of the Rules takes up the dual function of expert-witnesses, and stipulates 
that: 

 every expert [including expert-witnesses] shall make the following declaration before making 
any statement: 

 ‘I solemnly declare upon my honour and conscience that I will speak the truth, the whole truth 
and nothing but the truth and that my statement will be in accordance with my sincere belief.’   

    6     Procès-Verbaux of the Proceedings of the Advisory Committee of Jurists (1920), p. 683.  
    7     Documents Concerning the Action Taken by the Council of the League of Nations under Article 14 of 

the Covenant (1921), p. 135. For further details  cf . Hudson,  PCIJ , pp. 202–3; von Stauff enberg, p. 380.  
    8      Khdir, M.,  Dictionnaire juridique de la Cour internationale de Justice  (1997), pp. 89 and 177  (entries 

‘experts’ and ‘témoins’); Rosenne,  Law and Practice , vol. III, p. 1308.  
    9     As Rosenne,  Procedure , p. 137, observes, ‘the distinction [between experts and witness-experts has] not 

always [been] too clear’.  
    10     Sandifer, p. 309.  
    11     In the words of the President: ‘It is not possible, it seems to me, for a witness … to, as he goes along 

indicate: Now I am speaking as to fact, now I am giving an expert opinion; and it is inevitable that a person 
who is giving evidence as an expert will both deal with facts and also express his opinion upon the facts’ 
( South West Africa  [Ethiopia/South Africa; Liberia/South Africa], Pleadings, vol. X, p. 123). In contrast, in 
the  Corfu Channel case , the Court had heard a witness-expert fi rst as a witness, then as an expert;  cf. Corfu 
Channel case  (United Kingdom/Albania), Pleadings, vol. III, p. 616.  

3
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  As has been noted already, Art. 51 applies to two diff erent categories of experts and 
witnesses: those appointed by the parties and those appointed by the Court. Th e right 
of parties to make use of experts and witnesses to present their case is recognized in Art. 
43, para. 5 of the Statute.    12    Pursuant to Art. 50, the Court can appoint experts (as well 
as set up commissions of inquiry). While the Statute is silent on the matter, Art. 62, 
para. 2 of the Rules clarifi es that the Court can also ‘arrange for the attendance of a wit-
ness’. Th e two categories of court- and party-appointed experts and witnesses need to be 
clearly distinguished. As will be shown later,    13    the procedure governing the examination 
of party-appointed experts and witnesses is vastly diff erent from that of their court-
appointed counterparts. 

  In addition to party- and court-appointed experts, the Court has also been addressed 
by counsel that possessed special expertise in technical or scientifi c matters ( e.g . by 
hydrographers or hydrologists).    14    Th e emergence of this category of expert-counsel is 
not unproblematic, as it (as has recently been noted) blurs the ‘distinction between 
the evidence of a witness or expert and the advocacy of counsel [that] is fundamental 
to the proper conduct of litigation before the Court’.    15    Notably, while eff ectively giv-
ing  ex parte  evidence, the respective expert counsel, because of their formal status as 
counsel, cannot be cross-examined by the other party.    16    Parties have thus been able to 
circumvent the procedure set out in Art. 51 and the Rules of Court. For a considerable 
while, the Court seemed to accept this approach. However, in the recent  Pulp Mills  
judgment, it expressed its severe misgivings at the creative ‘bending’ of the procedure 
when noting: 

 Regarding those experts who appeared before it as counsel at the hearings, the Court would have 
found it more useful had they been presented by the Parties as expert witnesses under Articles 57 
and 64 of the Rules of Court, instead of being included as counsel in their respective delegations. 
Th e Court indeed considers that those persons who provide evidence before the Court based on 
their scientifi c or technical knowledge and on their personal experience should testify before the 
Court as experts, witnesses or in some cases in both capacities, rather than counsel, so that they 
may be submitted to questioning by the other party as well as by the Court.    17     

It is to be hoped that in future proceedings, litigants will heed this advice. 
  As regards privileges and immunities, witnesses and experts appearing before the 

Court, while carrying out their task, enjoy the privileges and immunities accorded to 

    12     Th e proceedings in the  Maritime Delimitation and Territorial Questions case  show that parties can waive 
the right to call witnesses and experts:  cf. Maritime Delimitation and Territorial Questions between Qatar and 
Bahrain  (Qatar/Bahrain), Jurisdiction and Admissibility, ICJ Reports (1994), pp. 112, 114 (para. 8).  

    13      Cf. infra , MN 18–22.  
    14      Cf. e.g . the lists of counsel appearing in  Gabčíkovo-Nagymaros Project  (Hungary/Slovakia), ICJ Reports 

(1997), pp. 7  et seq ., or in  Kasikili/Sedudu Island  (Botswana/Namibia), ICJ Reports (1999), pp. 1045  et seq . 
Due to the special characteristics of the disputes all four litigant States (Hungary, Slovakia, Botswana and 
Namibia) were represented by scientists as well as lawyers.  

    15      Pulp Mills on the River Uruguay  (Argentina/Uruguay), ICJ Reports (2010), pp. 14  et seq .  
    16      Cf . Watts, pp. 289, 299–300. It should be noted, however, that in at least one case, counsel (Bisconti) 

was asked to appear as a witness, and—having clarifi ed that his professional rules allowed him to do so—
eventually testifi ed.  Cf. Elettronica Sicula S.p.A. (ELSI)  (United States of America/Italy), Pleadings, vol. III, 
pp. 302–4, 313; and  cf . Highet (1992), pp. 57, 64–5, for comment on this curious ‘conversion of a counsel 
witness’.  

    17      Pulp Mills case ,  supra , fn. 15, ICJ Reports (2010), pp. 14, 72 (para. 167). For further criticism see the 
joint dissent by Judges Al-Khasawneh and Simma in the same case (ICJ Reports [2010] pp. 108, 111  et seq . 
[paras. 6  et seq .], as well as Judge Greenwood’s Sep. Op., ICJ Reports (2010), pp. 221, 231 (paras. 27–8).  

4

5

6

OUP UNCORRECTED PROOF – REVISES, 09/14/12, NEWGEN

66_Zimmermann_Art51 rev.indd   130366_Zimmermann_Art51 rev.indd   1303 9/14/2012   7:21:11 PM9/14/2012   7:21:11 PM



Statute of Th e International Court of Justice1304

TAMS

UN-appointed experts.    18    Th ese are set out in Art. VI, sect. 22 of the Convention on the 
Privileges and Immunities of the United Nations and notably include personal inviola-
bility and immunity from legal process.    19    As regards the relationship between the Court 
on the one hand, and experts and witnesses on the other, it is important to note that 
the Court has no power to compel individuals to testify before it.    20    Finally, it is worth 
noting that while experts and witnesses declare that they will speak the truth, they are 
not sworn. More importantly, the Statute and Rules do not address the question of 
false testimony. Th e Court of course remains free to disregard testimony if it considers 
that a particular individual was not credible—as indeed it seemed to do in the  Corfu 
Channel case .    21    However, the Statute and Rules—unlike,  e.g ., the Rome Statute for an 
International Criminal Court    22   —do not contain any prohibitions on perjury.    23    States 
thus remain free to extend their national laws to cover perjury before the ICJ.    24        

  II.    Evidence Presented by Experts and Witnesses      
  1.    Party-appointed Experts and Witnesses    
  Th e procedure governing evidence by party-appointed experts and witnesses is set out 
in Arts. 57, 58, 63, 65, 70 and 71 of the Rules. All but one of these provisions concern 
procedural matters, which can be dealt with relatively briefl y. While regulating many 
procedural issues, the Rules do not provide much information about the key question—
namely the legal regime governing the examination of witnesses and experts. Whereas 
Art. 65 of the Rules sets out the basic approach to be followed, the question has had to 
be addressed in the practice of the Court.     

  (a)    Procedural Matters   
  Articles 57, 58, 63, 64 and 70 of the Rules address procedural issues, which have not 
given rise to much controversy. As part of the preparation of the hearing, Art. 57 of the 
Rules requires parties to: 

 communicate to the Registrar, in suffi  cient time before the opening of the oral proceedings, 
information regarding any evidence which it intends to produce or which it intends to request the 
Court to obtain. Th is communication shall contain a list of the surnames, fi rst names, nationali-
ties, descriptions and places of residence of the witnesses and experts whom the party intends 

    18      Cf . Art. 5, para. (a) (iii) of GA Res. 90 (I) of 11 December 1946. Th e resolution complements an 
exchange of letters between the President of the Court and the Dutch Minister for Foreign Aff airs, which 
sets out general principles governing the relations between the ICJ and the host State. Article V of these 
general principles—which are appended to GA Res. 90 (I)—provides that ‘[w]itnesses and experts shall 
be accorded the immunities and facilities necessary for the fulfi lment of their mission’.  Cf . also Anderson/
Wordsworth on Art. 19 MN 26.  

    19      Cf . as to some more general issues (applicability  ratione personae, temporis  and  loci , object and purpose) 
with regard to this provision  Applicability of Article VI, Section 22 of the Convention on the Privileges and 
Immunities of the United Nations , ICJ Reports (1989), pp. 177, 192–6 (paras. 40–52).  

    20     Benzing, pp. 337–9;  Highet,  AJIL  81 (1987), p. 10 ; Riddell, pp. 439–40. By way of illustration, Riddell 
refers to the decision, by former FRY president Zoran Lilić,  not  to appear as a witness in the  (Bosnian) 
Genocide case .  

    21      Cf. Corfu Channel case ,  supra , fn. 11, Merits, ICJ Reports (1949), pp. 4, 16.  
    22      Cf . Art. 70 of the Rome Statute (entitled ‘Off ences against the Administration of Justice’).  
    23     Sandifer, pp. 300–3.  
    24      Rosenne,  Law and Practice , vol. III, p. 1308–9.  Th is lack of regulation is only one aspect of the relative 

weakness of the international rules governing judicial assistance. For comment  cf .     ibid.    , and also Tams on 
Art. 49 MN 20–21. A more eff ective provision can be found in Art. 70, para. 4 of the Rome Statute.  
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to call, with indications in general terms of the point or points to which their evidence will be 
directed. A copy of the communication shall also be furnished for transmission to the other 
party.  

Th e purpose of this provision is to ensure the sound administration of justice and to 
protect the other party from surprise.    25    Pursuant to Art. 63, para. 1 of the Rules, a wit-
ness or expert not included on the list can be called only ‘if the other party makes no 
objection or if the Court is satisfi ed that his evidence seems likely to prove relevant’.    26    

  Articles 58 and 70 of the Rules regulate the timing and language of the hearing of 
experts and witnesses. Article 58, para. 1 of the Rules provides that the Court shall 
‘determine whether the parties should present their arguments before or after the pro-
duction of the evidence; the parties shall, however, retain the right to comment on 
the evidence given’. In practice, experts and witnesses have normally testifi ed between 
the fi rst and second round of pleadings.    27    Th is has the advantage that while the basic 
points of contention will already have been identifi ed, the parties remain in a position 
to comment on the evidence given. Article 70, para. 2 of the Rules prescribes that where 
evidence is given in a language other than the offi  cial languages of the Court,    28    the party 
calling the expert or witness shall arrange for the interpretation, which is checked by 
the Registry. 

  Finally, Art. 63, para. 2 of the Rules enables the Court to examine witnesses ‘oth-
erwise than before the Court itself ’. Th e provision, which so far has not been utilized, 
would,  e.g ., cover the examination of witnesses during site visits in the sense of Art. 66 
of the Rules,    29    or by commissions of inquiry in the sense of Art. 50.     

  (b)    Th e Examination of Experts and Witnesses   
  Th e Rules provide only very little information about the legal regime governing the 
examination of experts and witnesses. Th e only provision addressing the matter is Art. 
65 of the Rules, which runs as follows: 

 Witnesses and experts shall be examined by the agents, counsel or advocates of the parties under 
the control of the President. Questions may be put to them by the President and by the judges. 
Before testifying, witnesses shall remain out of court.  

Despite its relative brevity, this provision clarifi es a number of basic issues. It suggests 
that the examination of experts and witnesses is primarily undertaken by the parties, 
with the Court (through its President) exercising control over the process and reserving 
a right to put questions. It also implies that while witnesses, before testifying, remain out 

    25     Th is is one aspect of the general rule against delay in international proceedings. Article 63 of the Rules 
complements Art. 52 of the Statute, which regulates the late submission of other ‘oral or written evidence’. 
For comment  cf . Tams on Art. 52 MN 1–2.   In the  Corfu Channel case , President Guerrero briefl y elabo-
rated on the meaning of the phrase ‘with indications in general terms of the point or points to which their 
evidence will be directed’. He clarifi ed that Art. 57 of the Rules does not require parties to provide any 
detailed information; all that was called for was ‘une indication sur les points sur lesquels les témoins font 
une déposition’ ( Corfu Channel case ,  supra , fn. 11, Pleadings, vol. III, p. 248). Th e same guideline would 
seem to apply to experts.  

    26     For an application of the provision  cf. e.g. Continental Shelf  (Tunisia/Libyan Arab Jamahiriya), Merits, 
ICJ Reports (1982), pp. 18, 25 (para. 11);  South West Africa cases ,  supra , fn. 11, Pleadings, vol. XII, pp. 570, 
580, 582.  

    27     Guyomar,  Commentaire , p. 388.  
    28      Cf . Kohen on Art. 39 MN 36–40.  
    29      Cf . Walter on Art. 44 MN 6–24.  
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of court,    30    experts are permitted to follow the pleadings.    31    On the other hand, experts 
themselves will not be permitted to ask questions (although they will often be instru-
mental in preparing the examination).    32    

  On the other hand, Art. 65 of the Rules fails to address many of the more intricate 
problems. For example, the following questions are being left unanswered: What does 
‘control of the President’ mean? What questions can be put to experts and witnesses? 
How many questions can be put? Do experts and witnesses have to answer questions? 
Can parties examine experts and witnesses presented by the other party? Th e answers 
to these, and other, questions have had to be worked out in the Court's practice. Just 
as with respect to other issues of evidence, the  Corfu Channel case  is of particular rel-
evance in this regard. Th e fi rst important case in which both experts and witnesses 
played a crucial role, it forced the Court to address many of the questions left open 
in the Statute and the Rules and to establish a basic framework for the examination 
of experts and witnesses. Th ere is broad agreement among commentators that despite 
the novelty of the task, the Court handled the diffi  cult evidentiary questions very suc-
cessfully.    33    Not surprisingly, it has since—in the not so many cases involving witness 
testimony, such as  South West Africa  and  (Bosnian) Genocide —adhered to the basic 
approach developed in the  Corfu Channel case . Th e basic features of this approach can 
be described as follows:    34    

   Four phases of examination:  Practice confi rms that—as suggested by Art. 65 of the 
Rules—experts and witnesses are primarily examined by the parties themselves. More 
specifi cally, three diff erent phases of examination by the parties can be distinguished:    35    
(i) the examination-in-chief by the party calling the expert or witness; (ii) the cross-
examination by the other party; and (iii) the re-examination by the party calling the 
expert or witness.    36    Th e ICJ’s approach thus is modelled on the system of examination 
practised in English courts, which sharply diff ers from the approach adopted under 
the procedural rules of many civil law countries.    37    While practice is not uniform, it is 
typically only after the completion of the re-examination that judges, in the fourth and 

    30     Art. 65, cl. 3 of the Rules. Th e provision, which was introduced in 1978, replaces the Court's previ-
ous practice of deciding on an  ad hoc  basis (and not necessarily uniformly) whether witnesses, experts and 
expert-witnesses should remain out of court: contrast  e.g. South West Africa cases ,  supra , fn. 11, Pleadings, 
vol. VIII, p. 59;  Temple of Preah Vihear  (Cambodia/Th ailand), Pleadings, vol. II, p. 769;  Corfu Channel case , 
 supra , fn. 11, Pleadings, vol. V, p. 220.  

    31     Guyomar,  Commentaire , p. 422. Th is has equally been applied to expert-witnesses;  cf. e.g. Corfu 
Channel case ,  supra , fn. 11, Pleadings, vol. V, p. 220.  

    32     Guyomar,  Commentaire , p. 423.  
    33     Rosenne,  Procedure , p. 489; Highet (1987), pp. 355, 361. In  Th e Development of International Law by 

the International Court  (1958), Hersch Lauterpacht observed: ‘A substantial part of the judicial task consists 
in the examination and the weighing of the relevance of facts for the purpose of determining liability and 
assessing damages. As the  Corfu Channel case  showed, the Court is in a position to perform that task with 
exacting care’.  

    34     For a more detailed review  cf . Rosenne,  Law and Practice , vol. III, pp. 1309–20.  
    35     See  e.g . the succinct summary of the examination process in paras. 57–8 of the Judgment in  Application 

of the Convention on the Prevention and Punishment of the Crime of Genocide  (Bosnia and Herzegovina/Serbia 
and Montenegro), ICJ Reports (2007), pp. 43  et seq .  

    36     In rare cases, the Court has allowed a further round of re-examination:  cf. Corfu Channel case ,  supra , 
fn. 11, Pleadings, vol. III, p. 656.  

    37     Simpson/Fox, p. 208 (‘after the English fashion’). As Rosenne,  Law and Practice , vol. III, p. 1310, 
points out, this is probably due to the fact that the witnesses in the  Corfu Channel case  were largely examined 
by experienced members of the English bar.  
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fi nal phase of the examination, will put additional questions to the expert or witness.    38    
Unless an objection is raised, it is understood that each party will conduct its examina-
tion without interruption by the other party. Finally, parties can decide not to make use 
of their right of cross-examination or re-examination, or the Court can refrain from 
putting questions.    39    

   Lack of rigidity:  While inspired by Anglo-American systems of process, the exami-
nation of experts and witnesses before the ICJ is conducted in a much more fl exible 
manner; indeed it is characterized by a remarkable lack of fi xed rules. To an extent, this 
may be due to the limited number of ICJ cases involving live testimony, and the spirit 
of cooperation typical of many (though not all) international proceedings. However, it 
also is an aspect of the general liberality characterizing the ICJ's regime of evidence.    40    
Based on a pragmatic approach, the ICJ has usually not limited the number of experts 
or witnesses that parties may call, nor indeed restricted the number of questions, even 
where this (as in the  Corfu Channel  or  South West Africa cases ) entailed a considerable 
prolongation of the oral hearings.    41    By the same token, in the recent  (Bosnian) Genocide 
case , the Court showed considerable leniency in permitting witnesses or witness-experts 
to reply to questions at length (even where they had been requested to provide one-
word answers)    42    or to read out prepared answers; and refrained from providing specifi c 
guidance on whether witnesses would need to be provided with documents that are 
referred to by counsel.    43    All this suggests that indeed, as then-President noted in the 
 Corfu Channel case , the Court’s 

 procedure is very liberal. Th ere is no limit to the number of questions that may be put. Th e Court 
has one wish, and that is that as much light as possible should be cast upon the matter discussed 
by the Court, and secondly the Court wishes to give the Parties every opportunity to defend their 
points of view.    44      

  Furthermore, the Court, on frequent occasions, has taken decisions that would 
have been diffi  cult to reconcile with strict Anglo-American rules of evidence. Where it 
thought that the circumstances so required, it has modifi ed the order of the four phases 
mentioned earlier;    45    has recognized the right of a party to a second round of cross-
examination of a witness after the re-examination;    46    or has allowed re-examination even 
though the other party had waived its right to cross-examine a witness.    47    In other cases, 

    38     Th is order has been followed since the  Temple of Preah Vihear case . In the  Corfu Channel case , judges had 
put their questions  before  the re-examination ( cf . the remarks by President Guerrero in the  Corfu Channel 
case ,  supra , fn. 11, Pleadings, vol. III, p. 427).  

    39     Guyomar,  Commentaire , p. 423.  
    40     Rosenne,  Law and Practice , vol. III, p. 1312–13.  
    41     In the  Corfu Channel case , the hearing of witnesses and experts occupied 20 sessions (as opposed to 15 

sessions for the two rounds of pleading). In the  South West Africa cases , 40 sessions were required to hear the 
defendant's 14 witness-experts (whose testimony was irrelevant to the decision of the case).  

    42     See  e.g . the cross-examination, by counsel for Bosnia and Herzegovina, of Vladimir Lukic:  (Bosnian) 
Genocide case ,  supra , fn. 35, Oral Pleadings of 23 March 2006, CR 2006/24; and  cf . Riddell, pp. 436–7.  

    43     See  e.g . the examination of Dr Andreas Riedlmayer:  (Bosnian) Genocide case ,  supra , fn. 35, Oral 
Pleadings of 17 March 2006, CR 206/22, p. 61; and  cf . Riddell, pp. 436–7.  

    44      Corfu Channel case ,  supra , fn. 11, Pleadings, vol. III, pp. 428–9.  
    45      Cf. supra,  fn. 38; and further  South West Africa cases ,  supra , fn. 11, Pleadings, vol. X, p. 468 (where a 

question on cross-examination was admitted  during  the President's examination of an expert-witness).  
    46      Corfu Channel case ,  supra , fn. 11, Pleadings, vol. III, p. 656; similarly  South West Africa cases ,  supra , fn. 

11, Pleadings, vol. X, p. 468.  
    47       Corfu Channel case ,  supra , fn. 11, Pleadings, vol. III, pp. 691, 693; vol. IV, p. 25.   
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the Court has recalled witnesses, who (after having spoken to counsel) could correct 
their earlier statement;    48    or allowed the party calling the expert or witness to use the 
re-examination to give technical explanations.    49    Finally, it is worth noting that even 
where the examination of witnesses was conducted in a more confrontational manner, 
the President often refrained from ruling on objections by the other party, explaining 
that the Court would evaluate the value of the evidence in the light of the objection.    50    
Th e general impression gained from this description is that the system of examination 
of experts and witnesses before the ICJ is highly fl exible, and that issues are dealt with 
on an  ad hoc  basis.    51    

  Given this pragmatism, and the limited number of cases in which experts or wit-
nesses have testifi ed, it is not surprising that there exists, to date, no comprehensive code 
governing the examination of witnesses. Nevertheless, a number of rules have gradually 
emerged in the Court's practice. Th ey include the following:

     (1)    As regards the type of questions being asked, the Court has often upheld objections 
against leading questions,  i.e . questions directing the expert or witness towards a 
certain answer.    52    In contrast, counsel are permitted to (and indeed regularly do) 
introduce the examination-in-chief by asking a very general question, even where 
this enables the expert or witness to present his/her view in the form of an  exposé .    53     

   (2)    Th ere is no strict rule against attempts to discredit an expert or witness during cross-
examination.    54    Insofar as it is limited to his/her claimed area of expertise, experts 
can also be challenged on the  voire dire .    55     

   (3)    Unless experts or witnesses provide a suffi  cient justifi cation (such as secrecy, or 
similar),    56    they are required to answer questions, provided that these are formulated 
in clear enough terms.    57     

   (4)    Experts and witness-experts can be called to testify on issues which are outside their 
professional qualifi cation, as long as they possess special knowledge about it. While 
the Court will decide about the weight accorded to these views, their evidence is 
not  per se  inadmissible.    58    In contrast, witnesses can only testify about matters within 

    48         Ibid.    , p. 665.  
    49         Ibid.    , p. 428;  Temple of Preah Vihear case, supra , fn. 30, Pleadings, vol. II, p. 769;  South West Africa 

cases ,  supra , fn. 11, Pleadings, vol. VIII, p. 59.  
    50      Cf. e.g. South West Africa cases ,  supra , fn. 11, Pleadings, vol. X, p. 123; and further Rosenne,  Law and 

Practice , vol. III, p. 1316–17; Th irlway, p. 302; Riddell, p. 437.  
    51     Guyomar,  Commentaire , p. 421.  
    52      Cf. e.g. Corfu Channel case ,  supra , fn. 11, Pleadings, vol. IV, p. 256;  Temple of Preah Vihear case ,  supra , 

fn. 30, Pleadings, vol. II, pp. 332, 361;  South West Africa cases ,  supra , fn. 11, Pleadings, vol. VIII, pp. 123, 
175; vol. X, p. 175.  

    53      Corfu Channel case ,  supra , fn. 11, Pleadings, vol. III, p. 427; Guyomar,  Commentaire , p. 422. In con-
trast, the President, during the cross-examination of witness-experts in the  South West Africa cases , at times 
disallowed questions as being too general;  cf. e.g. South West Africa cases ,  supra , fn. 11, Pleadings, vol. X, pp. 
164, 231, 556.  

    54      Cf. South West Africa cases ,  supra , fn. 11, Pleadings, vol. X, pp. 570 and 636;  Corfu Channel case ,  supra , 
fn. 11, Pleadings, vol. III, p. 578, for examples.  

    55      Cf. e.g. South West Africa cases ,  supra , fn. 11, Pleadings, vol. X, pp. 340–6 (containing a considerable 
amount of debate between the President and counsel for the applicants about the limits of this procedure). 
For critical comment on President Spender's handling of the matter  cf . Judge Jessup's foreword to Sandifer's 
monograph (at p. x).  

    56      As in the  Corfu Channel case ,  supra , fn. 11, Pleadings, vol. IV, p. 52.   
    57      Cf. e.g.      ibid.    , vol. III, p. 574;  South West Africa cases ,  supra , fn. 11, Pleadings, vol. X, p. 459; similarly 

vol. XII, p. 44.  
    58      Cf . the statement by President Spender,  South West Africa cases ,  supra , fn. 11, Pleadings, vol. X, p. 515.  
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their own knowledge: while hearsay evidence is not necessarily excluded, the Court 
will not usually consider it suffi  cient.    59     

   (5)    As regards the relation between the diff erent phases of examination, the 
re-examination should be limited to questions raised during cross-examination, but 
new aspects should not be introduced.    60        

  Should litigants in future ICJ proceedings make more regular use of experts or wit-
nesses, the Court will undoubtedly have to move beyond this handful of rules. Given 
the increasing need for a more effi  cient handling of cases, it seems unlikely that the 
Court should in future agree to hold marathon hearings of 20 or 40 sessions (as in the 
 Corfu Channel  or  South West Africa cases ); instead, it will presumably attempt to restrict 
the amount of time available for live testimony or simply hope that the parties will not 
call large numbers of experts and/or witnesses.    61    However, the more recent experience of 
the  (Bosnian) Genocide case  suggests that the Court will adhere to its pragmatic approach 
even where this aff ects the effi  ciency of the oral hearings––and even where this will 
cause puzzlement or concern among Anglo-American lawyers used to a stricter regime 
governing witness examination.    62         

  2.    Court-appointed Experts and Witnesses   
  Th e Court has so far only rarely made use of its power to ‘arrange’, upon its own initia-
tive, ‘for the attendance of a witness or expert’.    63    It has yet to appoint a witness  proprio 
motu . Also, as noted in the context of Art. 50, there have been very few instances in 
which the Court has commissioned expert opinions.    64    It has been noted already that 
information provided by court-appointed experts or witnesses is treated as independent 
(as opposed to  ex parte ) evidence. Th is aff ects the applicable procedure, which in many 
respects is very diff erent to the one analysed so far. 

  First, as regards the nomination of experts, Art. 67, para. 1 of the Rules clarifi es that 
the appointment is made by an order, which the Court issues after having heard the par-
ties. Although no comparable provision exists for the appointment of witnesses, the same 
procedure would seem to apply by way of analogy. Since court-appointed experts and wit-
nesses are independent, the provisions on prior notifi cation contained in Arts. 57 and 63 of 
the Rules (which seek to protect the procedural rights of the other party) do not apply. 

    59      Cf. Corfu Channel case ,  supra , fn. 11, Merits, Diss. Op. Krylov, ICJ Reports (1949), pp. 68–9;  cf . also 
the Letter of the Court's Registrar to the US agent in  Rights of Nationals of the United States of America in 
Morocco  (France/United States of America), Pleadings, vol. II, p. 480. Sandifer, pp. 366–72, points out that 
this does not mean that hearsay evidence is inadmissible, but that its probative value is greatly reduced.  

    60      Cf . the statement by Acting President Elias during the  Continental Shelf case ,  supra , fn. 26, Pleadings, 
vol. V, p. 182; similarly  South West Africa cases ,  supra , fn. 11, Pleadings, vol. X, p. 454.  

    61      E.g . anticipating a huge number of witnesses and experts to be called by the parties in the  (Bosnian) 
Genocide case , the Court conducted a detailed study on how to best organize the examination: see Speech by 
President Gilbert Guillaume to the UN General Assembly, UN Doc. A/56/PV.32 (30 October 2001), at p. 
8. In the end, the parties decided to call considerably fewer witnesses and experts than had been expected, 
so that the examination could be conducted in six sessions.  

    62     For many details—as well as a rather critical assessment of the Court's handling—see Riddell, pp. 
434–40.  

    63      Cf . Art. 62, para. 2 of the Rules.  
    64      Cf . Tams on Art. 50 MN 8–10.  
    65      Cf. e.g. Corfu Channel case ,  supra , fn. 11, Order of 17 December 1948, ICJ Reports (1948), pp. 124  et 

seq ., for the Court's very detailed order appointing experts in the  Corfu Channel case.   
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  Second, the Court is free to defi ne the subject-matter of the testimony; in the case of 
expert opinions, it has at times done so in some detail.    65    However, the actual results of its 
arrangements will often depend on the cooperation with the parties. Th is in particular 
because—as noted elsewhere    66   —it has relatively limited powers with respect to procur-
ing evidence. While it can arrange for the attendance of witnesses, it has no power to 
compel them. As regards expert opinions, it can commission an expert, but cannot order 
parties to disclose the information that the expert requires. Notwithstanding Arts. 62, 
para. 2 and 67, para. 1 of the Rules, the actual success of the Court's attempts to obtain 
evidence will thus often depend on the cooperation of the parties. 

  Th ird, pursuant to Art. 68 of the Rules, court-appointed experts and witnesses are 
paid out of the funds of the Court. Article 70, para. 2, cl. 2, stipulates that where experts 
or witnesses testify in a language other than the offi  cial languages of the Court,    67    the 
Registry shall arrange for the necessary interpretation. 

  Finally, and most importantly, Art. 67, para. 2 of the Rules regulates the rights of par-
ties with respect to expert opinions. It provides that ‘[e]very expert opinion shall be com-
municated to the parties, which shall be given the opportunity of commenting upon it’. 
Although this seems to be formulated in clear enough terms, practice is not uniform. 
Article 67, para. 2 of the Rules codifi es the procedure followed in the  Corfu Channel case , 
in which the Court indeed made much room for comments by the parties.    68    In contrast, 
the parties were given no opportunity to comment on the expert’s report in the  Gulf of 
Maine case .    69    Th is however does not seem to have caused concern. Furthermore, Art. 67, 
para. 2 of the Rules is important also for what it does not say. While recognizing the 
right of parties to submit comments, it does not confer upon them any further right to 
examine the experts. In particular, this means that unlike their party-appointed coun-
terparts, experts or persons carrying out inquiries are treated as independent sources of 
evidence and not (cross-) examined by the parties in open court. Th is not only intro-
duces a crucial distinction between the two forms of evidence, but also underlines the 
importance of independent advice sought under Art. 50.       

  D.    Evaluation   
  As appears from the foregoing, the text of Art. 51 itself has not given rise to many prob-
lems of interpretation. Th is is not surprising, because the provision does little more than 
mention the possibility that witnesses and experts can be examined in court. Th e legal 
rules governing their testimony had (and still has) to be worked out by the Court itself. 
Th e Court has approached this task by adopting rules of procedure, often consolidat-
ing its own practice. Even the Rules of Procedure, however, are a far cry from setting 
out a comprehensive regime governing live testimony. Th is is largely due to the fact 

    66      Cf . Tams on Art. 49 MN 20–21 and on Art. 50 MN 21.  
    67      Cf . Kohen on Art. 39 MN 24–25 and 39–40.  
    68     Th e experts’ report on the visibility of minelaying was commented on by both parties during the 

second round of oral pleadings. Albania in particular commented extensively,  inter alia  asserting that the 
experts had exceeded their mandate. In its decision requesting an  in situ  examination, the Court stated that 
the parties would be entitled to fi le written observations,  cf. Corfu Channel case ,  supra , fn. 11, Decision of 17 
January 1949, ICJ Reports (1949), p. 151 and the Pleadings, vol. III, p. 195.  

    69      Cf . Rosenne,  Law and Practice , vol. III, p. 1329.  
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that proceedings before the ICJ have hardly ever turned upon live testimony given by 
experts and/or witnesses. Th e majority of cases is dealt with on the basis of documentary 
evidence only. Where experts or witnesses have appeared, their role has usually been 
limited; as a consequence, judges as well as counsel have so far simply not gained much 
experience in the treatment of witness evidence and examination. To the extent that 
more fact-intensive cases requiring live testimony will come before the Court in the 
future, the existing rules will need to be further refi ned. 

  christian j. tams    
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  After the Court has received the proofs and 
evidence within the time specifi ed for the pur-
pose, it may refuse to accept any further oral 
or written evidence that one party may desire 
to present unless the other side consents.  

  Après avoir reçu les preuves et témoignages 
dans les délais déterminés par elle, la Cour 
peut écarter toutes dépositions ou documents 
nouveaux qu’une des parties voudrait lui 
présenter sans l’assentiment de l’autre.   

       
                  Article 52        

    1     Sandifer, p. 9. For two prominent statements  cf . the Court’s observation in  Th e Mavrommatis Palestine 
Concessions  (Greece/United Kingdom), Jurisdiction, PCIJ, Series A, No. 2, pp. 6, 34; and Judge Fitzmaurice’s 
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  A.    Introduction   
  Compared to many national legal systems, the legal rules governing the admissibility 
of evidence in ICJ proceedings are rudimentary. One of the standard monographs on 
the matter observes rather poignantly that ‘no rule of evidence … fi nds more frequent 
statement in the cases than the one that international tribunals are not bound to adhere 
to strict rules of evidence’.    1    Article 52 is one of the exceptions that prove this rule. It 

mn

1

OUP UNCORRECTED PROOF – REVISES, 09/14/12, NEWGEN

67_Zimmermann_Art52 rev.indd   131267_Zimmermann_Art52 rev.indd   1312 9/14/2012   7:08:29 PM9/14/2012   7:08:29 PM



Article 52 1313

TAMS

regulates the admissibility of evidence submitted out of time, and in this respect is very 
similar to,  e.g ., Art. 71 of the ITLOS Rules or Art. 21 of the ILC’s Model Draft Rules 
on Arbitral Procedure. Th ese provisions are part of a general rule against undue delay 
in international legal proceedings, which in turn is based on the principles of proced-
ural fairness (aimed at protecting the other party against unfair surprise) and the good 
administration of justice. Within the rules of evidence, another manifestation of this 
general rule can be found in Arts. 57 and 63 of the Rules, pursuant to which parties have 
to provide advance notifi cation about witnesses they intend to call.    2    

  Article 52 applies to all pieces of written and oral evidence submitted out of time. It 
therefore covers a broad range of issues (ranging from the production of affi  davits to the 
presentation of models helping to visualize a certain problem)    3    and has been invoked in 
a variety of cases. Article 52 is complemented by Art. 56 of the Rules, which spells out in 
some detail the requirements under which new documents submitted out of time can be 
admitted, as well as the procedure to be followed. A provision to this eff ect had fi rst been 
included, as (then) Art. 48 of the 1936 Rules    4    and has since been progressively adapted. 
Article 56 of the Rules has more recently been clarifi ed by Practice Directions IX, IX bis  
and IX ter , which refl ect a development in the Court’s approach to the problem of belated 
documents, as well as to the exceptions permitting their production. 

 It should be noted that these provisions and directions concern the  formal  admissibility  
of evidence. Th ey do not regulate whether a document produced out of time has any 
probative value. Nor do they aff ect other grounds for declaring evidence inadmissible. 
Insofar as the provisions seek to balance the procedural rights of States in  inter partes  
litigation, they are diffi  cult to apply in (non-adversarial) advisory proceedings. Where 
States, in advisory proceedings, have asked leave to submit evidence out of time, the 
Court has decided the matter without specifi cally referring to Art. 52 of the Statute or 
Art. 56 of the Rules.    5        

  B.    Historical Development   
  Article 52 corresponds to Art. 52 of the Statute of the PCIJ, which was retained with-
out modifi cation at the San Francisco Conference. Article 52 of the PCIJ Statute in 
turn had been based on Art. 42 of the 1899 Convention for the Pacifi c Settlement of 
International Disputes    6    and Art. 67 of the 1907 Convention.    7    It appeared as Art. 51 in 

Sep. Op. in  Barcelona Traction, Light and Power Company, Limited (New Application: 1962)  (Belgium/
Spain), Second Phase, ICJ Reports (1970), pp. 65, 98 (para. 58).  

    2     On the two provisions  cf . Tams on Art. 51 MN 8.  
    3     As in  Diversion of Water from the Meuse  (Netherlands/Belgium),  cf . Sixteenth Report, PCIJ, Series E, 

No. 16, pp. 185–7.  
    4     Rules of Court, PCIJ, Series D, No. 1, 3rd edn., pp. 28, 44–5.  
    5      Cf. e.g. ICJ Yearbook  (1974–1975), p. 122 (concerning the belated production of evidence in the  Western 

Sahara case ). During the PCIJ’s 1926 revision of the Rules, the Court’s Registrar had observed that doc-
uments submitted in advisory proceedings ‘were technically information produced at the request of the 
Court’, which meant that Art. 52 did not have to be applied:  cf . PCIJ, Series D, No. 2, Add., p. 227; and  cf . 
further Cot on Art. 68 MN 3.  

    6     ‘When the preliminary examination is concluded, the Tribunal has the right to refuse discussion of 
all fresh Acts or documents which one party may desire to submit to it without the consent of the other 
party.’  

    7     ‘After the close of the pleadings, the Tribunal is entitled to refuse discussion of all new papers or docu-
ments which one of the parties may wish to submit to it without the consent of the other party.’  
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the draft text submitted by the Advisory Committee in 1920,    8    but ‘was never discussed 
at any length’.    9        

  C.    Analysis    
  Article 52, read on its own, does little more than state the basic principle: it confers 
upon the Court the power to reject evidence submitted out of time. In contrast, it leaves 
open a number of crucial issues governing the application of this principle:  e.g . it does 
not determine the time after which evidence submitted will be considered out of time, 
the possible grounds upon which it will nevertheless be admitted, or the procedure to 
be followed. Th ese issues are, however, addressed in Art. 56 of the Rules, a close read-
ing of which––in the light of Practice Directions IX-IX ter ––solves most problems of 
interpretation posed by Art. 52. Th e subsequent sections thus focus largely on Art. 56 of 
the Rules. At the same time, it should be stressed at the outset that both Art. 56 of the 
Rules and the Practice Directions solely address the belated submission of ‘new’ docu-
ments. While documents clearly are the most important type of evidence used before the 
Court, Art. 56 of the Rules is thus narrower in scope than Art. 52 and does not cover 
instances in which a party asks leave to introduce other forms of evidence. Th ese cases 
are either covered by Art. 63 of the Rules, or can be solved by way of analogy.     

  I.    Th e Relevant Time   
  Article 52 applies to evidence submitted ‘[a]fter the Court has received the proofs and 
evidence within the time specifi ed for the purpose’. Th is rather complicated formula does 
not fully resolve the question under which circumstances evidence will be considered out 
of time. Th e matter is taken up in Art. 56, para. 1 of the Rules and Practice Direction 
IX (as amended in 2006), which fi x the critical date in clearer terms. Th e fi rst sentence of 
Art. 56 of the Rules provides that (in the absence of any special extension and subject to 
the exceptions discussed below), ‘[a]fter the closure of the written proceedings, no further 
documents may be submitted to the Court by either party’. Th is date, the closure of the 
written proceedings, is reached automatically    10    with the fi ling of the last pleading or—if 
a party is not appearing—with the expiry of the respective time-limit.    11    

  Article 52 of the Statute and Art. 56 of the Rules apply to all pieces of evidence 
submitted after that date. Paragraph 2 of Practice Direction IX clarifi es it also covers 
new documents submitted  during the oral proceedings , while Practice Direction IX ter  
expressly covers documents provided in the judges’ folders. Th is was felt necessary to 
address problems that had arisen during the oral proceedings in the  (Bosnian) Genocide 
case  when counsel had referred to new documents during their interrogation of wit-
nesses.    12    It should be added that during the debates preceding the 1936 revision of the 

    8     For the text  cf . Procès-Verbaux of the Proceedings of the Advisory Committee of Jurists (1920), p. 683.  
    9     Hudson,  PCIJ , p. 203. For brief references  cf . Procès-Verbaux  supra , fn. 8, p. 590.  
    10     Contrast Art. 54, para. 1, according to which the oral proceedings are not closed automatically, but by 

a declaration of the President.  
    11      Cf. e.g. Corfu Channel case  (United Kingdom/Albania), Assessment of the Amount of Compensation, 

ICJ Reports (1949), pp. 244, 246;  Th e Electricity Company of Sofi a and Bulgaria  (Belgium/Bulgaria), Order 
of 26 February 1940, PCIJ, Series A/B, No. 80, pp. 4  et seq .  

    12     Riddell, pp. 425–7.  Cf . already Tams on Art. 51, MN 11–17, for a brief summary of the examination 
procedure.  

4
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Rules, there had indeed been debates as to whether the Rules should further distinguish 
between (i) the period between the closure of the written proceedings and the opening 
of the oral proceedings, (ii) the period between the opening and the closure of the oral 
proceedings, and (iii) the period after the closure of the oral hearings. In the end, it 
was decided not to draw any further distinctions. However, as will be shown below, the 
diff erentiation may infl uence the procedure governing the application of Art. 52 of the 
Statute and Art. 56 of the Rules.    13        

  II.    ‘New Documents’   
  While Art. 52 excludes the submission of ‘further oral or written evidence’, Art. 56, 
para. 1 of the Rules, just as the Practice Directions, speaks of ‘new documents’. Leaving 
aside the question of non-documentary evidence, which has been mentioned already,    14    
it needs to be assessed under which circumstances a document is ‘new’ in the sense of 
Art. 56, para. 1 of the Rules. Th e wording of Art. 52 of the Statute and Art. 56, para. 
1 of the Rules seems to suggest that each and every document that was not submitted 
during the written proceedings would constitute a ‘new’ document. Th is basic principle 
however admits of two exceptions. 

  First, Art. 56, para. 4 of the Rules clarifi es that after the closure of the written pro-
ceedings, a party can introduce documents that are ‘part of a publication readily avail-
able’. Parties can thus always refer to published material that is in the public domain, 
even if they have not introduced it during the written proceedings. Th e idea underlying 
this exception is simple: where a document is readily available, neither the other party 
nor the Court will be surprised to see it referred to.    15    Th e real question––made more 
diffi  cult now that the digital age has made information ubiquitous––is not one of prin-
ciple, but one of practice: how can it be assessed whether a publication is ‘readily avail-
able’ for the purposes of Art. 56, para. 4 of the Rules? Will information available online 
automatically be ‘readily available’? And how should information in languages other 
than the offi  cial languages of the Court be treated? Th e Court has sought to provide 
guidance on these matters in Practice Direction IX bis  which was adopted (following the 
‘document-heavy’ proceedings in the  [Bosnian] Genocide case ) in late 2006 and which 
sets out three basic principles: (i) the introduction of belated documents from ‘readily 
available’ sources shall remain exceptional; (ii) in order for a document to be considered 
‘readily available’, it must form part of a publication, whether printed or electronic; and 
it should be possible to consult ‘within a reasonably short period of time’; (iii) for that 
to be the case, the document will have to be accessible in one of the Court’s offi  cial lan-
guages, failing which the party seeking to produce the new document should produce 
a certifi ed translation. Clearly, even this Practice Direction is no more than a guideline; 
however, it is a useful one that adapts Art. 56, para. 4 to the ‘information age’, while 

    13      Cf. infra , MN 23.  
    14      Cf. supra , MN 4.  
    15     For the same reason, Art. 50, para. 2, cl. 2 of the Rules, which obliges parties to submit documents to 

the Registry, makes an exception for documents that ‘ha[ve] been published and [are] readily available’. By 
way of illustration, Libya, at the provisional measures stage of the  Lockerbie cases , could submit a consider-
able amount of newspaper reports after the close of the written proceedings ( cf . Rosenne,  Law and Practice , 
vol. III, p. 1272). In contrast, in  Elettronica Sicula S.p.A. (ELSI)  (United States of America/Italy), an Italian 
court decision published in Italian was not considered to be ‘readily available’: see Pleadings, vol. III, 
p. 178.  
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preventing parties from using the provision to bombard the Court with new documents 
at a late stage of proceedings. 

  Second, since Art. 52 of the Statute and Art. 56 of the Rules are located within the 
rules of evidence, they do not seem to apply to documents establishing the jurisdiction 
of the Court. Pursuant to Art. 38, para. 2 of the Rules, applicants are obliged to specify 
in their application ‘as far as possible the legal grounds upon which the Court’s jurisdic-
tion is based’. Th e Statute and Rules are silent on the belated submission of new grounds 
of jurisdiction. Th e issue arose in the  Legality of Use of Force cases , more particularly 
the proceedings on provisional measures in the cases brought against Belgium and the 
Netherlands.    16    Having fi led its application, the Federal Republic of Yugoslavia, during 
the second round of oral pleadings, submitted a ‘Supplement to the Application’, in 
which it invoked two bilateral treaties as additional bases of jurisdiction.    17    Noting that 
the situation was unprecedented, the Court decided to determine the question of jur-
isdiction without taking account of the additional grounds of jurisdiction. It observed 
that the invocation of a new jurisdictional title, ‘at this late stage, when not accepted by 
the other party, seriously jeopardizes the principle of procedural fairness and the sound 
administration of justice’.    18    However, neither the Court nor the respondents based their 
argument on Art. 52 of the Statute or on Art. 56 of the Rules, nor were the provisions 
even mentioned.    19    Th is would seem to suggest that, while parties have to identify the 
jurisdictional basis of their claims in due time, this obligation is not covered by Art. 52 
of the Statute and Art. 56 of the Rules.    20    Th is in particular prevents applicants from 
arguing that treaties allegedly establishing jurisdiction would be ‘part of a publication 
readily available’, and thus could be introduced at a late stage.     

  III.    Admission of Evidence Submitted Out of Time    
  Article 52 does not contain an absolute rule against evidence submitted out of time, but 
leaves it to the Court’s discretion whether to reject it. Th e last section of Art. 52 limits 
this discretion in cases in which the other party has consented to the late production 
of evidence. It follows that evidence submitted out of time is admissible in two distinct 
situations: (i) if the other party consents; or (ii) if the Court, in the absence of such con-
sent, decides not to exercise its discretionary power to reject it. Th e two situations are 
addressed in Art. 56 of the Rules and Practice Direction IX. Before proceeding, it may 
be pointed out that these two possibilities do not stand on the same footing. It is clear 

    16       Legality of Use of Force  (Yugoslavia/Belgium) (Yugoslavia/Netherlands), Provisional Measures, ICJ 
Reports (1999), pp. 124   et seq . and pp. 542  et seq ., respectively.  

    17        Ibid.   , p. 130 (para. 14) and pp. 556–7 (paras. 42–44), respectively.  
    18        Ibid.   , p. 139 (para. 44) and p. 557 (para. 44), respectively.  
    19     For the Court’s treatment  cf .     ibid.    , pp. 138–9 (paras. 42–44) and pp. 556–7 (paras. 42–44), respec-

tively. Belgium’s reply to the Yugoslav supplement can be found in CR 99/26 (Ergec); the Netherlands’ 
very brief comment is in CR 99/31, paras. 4–5 (Lammers).  Cf . also  Legality of Use of Force cases  (Serbia and 
Montenegro/Belgium) (Serbia and Montenegro/Netherlands),  supra , fn. 16, Preliminary Objections, ICJ 
Reports (2004), pp. 418  et seq ., paras. 115–126 and paras. 114–125, respectively.  

For a similar observation  cf . the Court’s order on Provisional Measures in  Armed Activities on the Territory 
of the Congo (New Application: 2002)  (Democratic Republic of the Congo/Rwanda), Provisional Measures, 
ICJ Reports (2002), pp. 219, 237–8 (para. 47). Congo later clarifi ed that it was not invoking a fresh ground 
of jurisdiction.  

    20     For a diff erent view  cf . Heselhaus, S., ‘Die Entscheidung des IGH über den Erlaß vorsorglicher 
Maßnahmen in den Fällen Legality of Use of Force vom 2. Juni 1999’,  ArchivVR  38 (2000), pp. 298–327, 
pp. 364–6.  
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that in the interest of judicial effi  ciency, the Court will only address the matter if the 
other party has not consented.     

  1.    Consent   
  Since the rule against delay aims at protecting the procedural rights of the other party, 
it is not surprising that the Court’s discretion is limited where that other party has 
consented to the production of supplementary evidence. In practice, this has happened 
quite frequently, often on the basis of a  quid pro quo .    21    To give but three examples, in the 
 Barcelona Traction ,  ICAO Council  and  Jan Mayen cases , all litigants (Belgium and Spain, 
India and Pakistan, Denmark and Norway) consented to the production of supplemen-
tary evidence after the closure of the written proceedings.    22    A party’s decision to give or 
withhold its consent of course can depend on a variety of factors, notably the importance 
of the relevant piece of evidence, the conciliatory or confrontational character of the liti-
gation, or the explanations off ered for the delay. Moreover, in terms of litigation strategy, 
a party may at times consent in order to avoid the impression of formally insisting on 
their procedural rights. In any event, Art. 52 clarifi es that in terms of the law, it is not 
bound to consent. 

  Article 52 is silent on the application of the consent requirement. Insofar as new 
documents are concerned, the question is taken up by the last sentence of Art. 56, para. 
1 of the Rules, which provides: ‘Th e other party shall be held to have given its consent if 
it does not lodge an objection to the production of the document.’ 

 It follows that what is required for late evidence to be admissible is not an explicit 
expression of acceptance, but the absence of an objection. Consent is thus presumed; 
Art. 56, para. 1 of the Rules is one of the many special expressions of the maxim  qui 
tacet consentire videtur si loqui debuisset ac potuisset . Th e  Nicaragua case  suggests that 
this presumption even applies where the other party has decided to withdraw from the 
proceedings in the sense of Art. 53. In the circumstances of the case, the Court had little 
qualms to admit a number of ‘supplemental annexes’ to the applicant’s memorial, merely 
observing that the United States ‘did not lodge any objection to their production’.    23    Th is 
however seems a rather bold reading: given that the defendant no longer participated, 
it hardly could have been expected to lodge an objection; the idea underlying the pre-
sumption of consent thus no longer applied. 

  Article 56, para. 1 of the Rules—unlike other provisions, notably Art. 71 of the 
ITLOS Rules    24   —does not specify when the other party has to lodge an objection. 

    21     In addition to the instances given in the text  cf. e.g. Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide  (Bosnia and Herzegovina/Serbia and Montenegro), ICJ Reports 
(2007), pp. 43  et seq ., paras. 45–46;  Minquiers and Ecrehos  (France/United Kingdom), ICJ Reports (1953), 
p. 47;  Territorial Dispute  (Libyan Arab Jamahiriya/Chad), ICJ Reports (1994), pp. 5, 12 (para. 14);  Frontier 
Dispute  (Burkina Faso/Mali), ICJ Reports (1986), pp. 554, 559 (para. 9). In the  Nottebohm case , counsel for 
Guatemala (seeking to justify the introduction of new evidence) observed: ‘[L]es productions de documents 
après la clôture des débats sont relativement fréquentes et le désaccord des Parties pour toleérer cette produc-
tion est au contraire exceptionel’;  Nottebohm  (Liechtenstein/Guatemala), Pleadings, vol. II, p. 48 (Rolin).  

    22      Cf. Barcelona Traction case, supra , fn. 1,  ICJ Yearbook  (1968–1969), p. 112; the  Appeal Relating to the 
Jurisdiction of the ICAO Council  (India/Pakistan), ICJ Reports (1972), p. 46; and  Maritime Delimitation in 
the Area between Greenland and Jan Mayen  (Denmark/Norway), ICJ Reports (1993), pp. 38, 41 (para. 5).  

    23      Military and Paramilitary Activities in and against Nicaragua  (Nicaragua/United States of America), 
ICJ Reports (1986), pp. 14, 18 (para. 12).  

    24     In its relevant part, Art. 71, para. 1 of the ITLOS Rules provides: ‘Th e other party shall be held to 
have given its consent if it does not lodge an objection to the production of the document  within 15 days of 
receiving it ’ (emphasis added).  
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During the debates preceding the revision of 1936, it was suggested that a time-limit be 
set for the fi ling of objections against new documents, but the judges eventually felt that 
no fi xed rule could be agreed.    25    Nevertheless, it is clear that in order to avoid delays, the 
other party will be required to express its views on the matter within a specifi ed period of 
time. In practice, the matter is decided on a case-by-case basis, with the President setting 
a time-limit. Where new evidence is fi rst presented during the hearings ( e.g . if counsel 
read out from a document not submitted to the Court), the usual procedure is for the 
other party to object immediately.    26    

  Objections in the sense of Art. 56 of the Rules are unilateral declarations, which can 
be modifi ed or revoked. Practice shows that objections are frequently withdrawn once 
the party producing the new evidence has explained the reasons for the delay. Conversely, 
parties seeking to introduce new documents have often accepted the other party’s objec-
tion, so as to avoid a decision by the Court.    27    Th e exchange of views between the parties 
in the  Rights of US Nationals in Morocco case  illustrates the  quid pro quo  underlying the 
application of Art. 56, para. 1 (then Art. 48, para. 1) of the Rules: after the closure of 
the written proceedings, France sought to introduce a number of new documents. Th e 
United States accepted the majority of documents, but raised an objection against one 
of them, which was eventually withdrawn by France.    28        

  2.    Authorization of New Evidence by the Court   
  Even if the other party lodges an objection, the Court need not reject evidence submit-
ted out of time. Th is follows from Art. 52 of the Statute, which states that the Court 
‘may’ reject it. Just as in many national procedural rules, the Court, when deciding the 
question, has to balance competing interests. On the one hand, time-limits fi xed for the 
production of evidence protect procedural rights of the parties. On the other hand, the 
reasons for the delay may be compelling, or the new piece of evidence may be of crucial 
relevance for deciding the case at hand. 

  Article 56, para. 2 of the Rules prescribes the procedure governing the Court’s deci-
sion. It provides: ‘In the absence of consent [by the other party], the Court, after hearing 
the parties, may, if it considers the document necessary, authorize its production.’ 

 Th e Court’s decision is thus preceded by an interlocutory procedure specifi cally 
aimed at settling the status of the disputed new document, during which the parties are 
given an opportunity to explain their respective positions.    29    Interestingly, Art. 56 of the 
Rules does not stipulate whether the Court, when making its decision, should be aware 
of the content of the new document. Paragraph 1, second sentence, stipulates that if a 
party desires to produce a new document, it should fi le it with the Registry, ‘which … 
shall inform the Court’. Th is rather vague phrase is the result of a compromise, adopted 

    25     PCIJ, Series D, No. 2, 3rd Add., pp. 188, 189–90, and  cf . Guyomar,  Commentaire , pp. 367–8.  
    26      Cf. e.g . Sixth Annual Report, PCIJ, Series E, No. 6, pp. 192, 288–9 (on the  Free Zones case ).  
    27      Cf. e.g. Rights of Nationals of the United States of America in Morocco  (France/United States of America), 

Pleadings, vol. II, pp. 459–60;  Th e Pajzs, Csáky, Esterházy case ,  cf . the Sixteenth Report, PCIJ, Series E, No. 
16, p. 195.  

    28      Cf. Rights of US Nationals in Morocco case ,  supra , fn. 27, Pleadings, vol. II, pp. 459–60 and further 
Guyomar,  Commentaire , p. 372.  

    29     Th e experience of the  Nottebohm case  suggests that this may be a rather cumbersome procedure. When 
after two rounds of pleadings, counsel for Liechtenstein asked permission to make a further comment, the 
President of the Court found it ‘pertinent to say that we have now heard both sides on two occasions’ and 
observed: ‘We shall be to listen [to Liechtenstein’s comment].  We hope it will not be long .’  (Nottebohm case , 
 supra , fn. 21, Pleadings, vol. II, p. 64) (emphasis added).  
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during the 1936 revision of the Rules, which allows the Court to decide either with or 
without having looked at the documents.    30    

  In practice, the matter has not been handled uniformly.    31    During the interlocutory 
proceedings in the  Corfu Channel case , the Court reminded the parties to avoid refer-
ences to the content of the new documents submitted by the respondent.    32    In contrast, 
in the  Land, Island and Maritime Frontier Dispute case , the Chamber seemed carefully 
to have studied the new documents placed before it by El Salvador—otherwise it would 
hardly have been in a position to observe that: 

 if the material of the kind included and referred to in the [new set of documents] was relevant 
and appropriate to prove what El Salvador sought to establish, the material already available was 
suffi  cient for that purpose.    33     

Th is latter approach however is rather diffi  cult to justify. If the judges have seen the doc-
ument before deciding about its admission, the point of an objection will be lost, as the 
judges are aware of its content. A suitable way of harmonizing the Court’s practice, while 
protecting the interests of the parties, has been suggested by a Study Group assessing 
the ICJ’s effi  ciency of procedures and working methods. In its view, the Registry should 
withhold communication of the documents until the other party has either consented 
or objected to its production. In the latter case, the decision should be taken either 
without looking at the documents—as envisaged in the  Corfu Channel case —or, alterna-
tively, the President alone should study the document and make the required decision.    34    
On balance, this view deserves to be commended. While emphasizing the role of the 
President, it protects the interests of the other party and avoids any circumvention of 
Art. 56, para. 2 of the Rules. 

  Article 56, para. 2 of the Rules (just as Art. 52 of the Statute itself) is equally silent 
on the circumstances under which the Court should admit evidence submitted out of 
time. Th e question is diffi  cult to answer in the abstract, and the Court’s approach seems 
to have undergone some development. In the  Free Zones of Upper Savoy and the District 
of Gex  case, the PCIJ had displayed a rather lenient, non-formalist, attitude. Admitting 
the new documents submitted out of time, it observed: 

 Th e Court thought it preferable not to allow the objection as to the admissibility [of the new doc-
uments] … because the settlement of an international dispute … could not be made to depend 
mainly on a point of procedure.    35      

  In contrast, the present Court has favoured a stricter approach. In a practice direction 
issued in 1953, it stressed the need for a strict observation of time-limits.    36    Similarly, 
as regards the drafting history of Art. 56, para. 2 of the Rules, it is interesting to note 

    30      Cf . PCIJ, Series D, No. 2, 3rd Add., pp. 188, 189–90.  
    31      Cf . also Watts, Sir A., ‘Th e International Court of Justice: Effi  ciency of Procedures and Working 

Methods—Report of the Study Group with additional comments’, in Bowett,  ICJ , pp. 27–84, pp. 70 
and 73.  

    32       Corfu Channel case ,  supra , fn. 11, Pleadings, vol. III, p. 187, vol. IV, pp. 305–16.  It may be added that 
counsel failed to observe this direction,  cf . the President’s concluding remarks,    ibid.   , p. 316.  

    33       Land, Island and Maritime Frontier Dispute  (El Salvador/Honduras: Nicaragua intervening), ICJ 
Reports (1992), pp. 351, 574 (para. 360) ; similarly    ibid.   , p. 361 (para. 21). On the Chamber’s approach  cf . 
also Rosenne,  Law and Practice , vol. III, pp. 1273–4.  

    34     Watts, in Bowett,  ICJ ,  supra , fn. 31, p. 70.  
    35     Eighth Annual Report, PCIJ, Series E, No. 8, pp. 267, 268.  
    36      Minquiers and Ecrehos case ,  supra , fn. 21, ICJ Reports (1953), p. 47.  
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that the words ‘if it considers the document necessary’ were only added during the 1972 
revision of the Rules. Even in its present form, Art. 56, para. 2 of the Rules of course 
does not amount to a conclusive test. However, it signals that new documents will not 
automatically be treated as necessary.    37    In early 2002, the Court went one step further 
by adopting Practice Direction IX (subsequently amended in 2006), which stresses that 
documents submitted out of time will be admitted only in exceptional circumstances. 
Th e provision runs as follows: 

 Practice Direction IX 

 1.  Th e parties to proceedings before the Court should refrain from submitting new documents 
after the closure of the written proceedings. 

 2.  A party nevertheless desiring to submit a new document after the closure of the written 
proceedings, including during the oral proceedings, pursuant to Article 56, paragraphs 1 
and 2, of the Rules, shall explain why it considers it necessary to include the document in 
the case fi le and shall indicate the reasons preventing the production of the document at an 
earlier stage. 

 3.  In the absence of consent of the other party, the Court will authorize the production of the 
new document only in exceptional circumstances, if it considers it necessary and if the pro-
duction of the document at this stage of the proceedings appears justifi ed to the Court. 

 4.  If a new document has been added to the case fi le under Article 56 of the Rules of Court, the 
other party, when commenting upon it, shall confi ne the introduction of any further docu-
ments to what is strictly necessary and relevant to its comments on what is contained in this 
new document.  

Especially para. 1 of this Practice Direction indicates that the present Court has thus 
moved away from the non-formalist approach encapsulated in the PCIJ’s  Free Zones 
dictum  quoted above.    38    Th e implications of this could,  e.g . be observed during the oral 
proceedings in the  (Bosnian) Genocide case , in which the Court, on a number of occa-
sions, decided not to authorize the production of new documents.    39    

  In order to illustrate the considerations likely to infl uence the Court, it may be helpful to 
outline its approach in three exemplary cases. First, the example of the  Nottebohm case  sug-
gests that the Court will accept new documents if the party desiring to produce them has 
a convincing explanation for the delay. In the circumstances of the case, Guatemala asked 
leave to produce documents which in its view established the close connection between the 
Nottebohm Hermanos and Nottebohm Hamburg companies. Th e Court seemed to accept 
that Guatemala had gone to great lengths in order to retrieve and produce the documents. In 
its decision admitting the evidence, it thus especially referred to ‘the special circumstances 
in connection with the search for, and classifi cation and presentation of, the documents’.    40    

  Second, the decision whether or not to admit new documents will also be infl u-
enced by a summary assessment of their probative value. Th is appears with particular 
clarity from the Chamber’s decision in the  Land, Island and Maritime Frontier Dispute 
case . It has already been stated that the Court decided to not to admit the new docu-
ments submitted by El Salvador. As the above quotation (notably the statement ‘the 
material already available was suffi  cient’)    41    suggests, its decision was based on the view 

    37      Cf . also Rosenne,  Law and Practice , vol. III, p. 1268.  
    38      Cf. supra , MN 18.  
    39     See  e.g . paras. 54–55 of the Court’s judgment of 26 February 2007.  
    40      Nottebohm case ,  supra , fn. 21, Pleadings, vol. II, p. 36.  
    41      Cf. supra , MN 17.  
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that the new documents would have added little to El Salvador’s case. Conversely, the 
PCIJ, in the  Pajzs, Csáky, Esterházy case , had little diffi  culty allowing the production, by 
Hungary, of an application to the Hungaro-Yugoslav Mixed Arbitral Tribunal, in one 
of the three cases which eventually was to form the subject of the PCIJ proceedings. 
Despite the late submission, and the other party’s objection, the Court evidently found 
it ‘desirable’ to ‘have in its possession the documents which had been before the tribunal 
which had rendered the judgments forming the subject of the proceedings’.    42    It may be 
added that even if judges decide about the admissibility of documents without having 
studied them, the additional information provided by the applicants will put them in a 
position to make the required summary assessment. To conclude on this point, it may 
be said that the Court’s decision under Art. 56, para. 2 of the Rules will largely depend 
on (i) the justifi cations off ered by the party seeking to submit evidence out of time, and 
(ii) the putative relevance of the documents.      

  IV.    Questions of Procedure   
  Article 56, para. 1, cl. 2 of the Rules, supplemented by Practice Direction IX, prescribes 
the procedure governing the introduction of new evidence. As regards the relation 
between the Registry and the bench, it has been dealt with already.    43    In addition, these 
provisions also address formal requirements to be observed: hence Practice Direction IX 
requires the party in question to justify the late submission; while Art. 56, para. 1, cl. 2 
provides that ‘[t]he party desiring to produce a new document shall fi le the original or 
certifi ed copy thereof, together with the number of copies required by the Registry’. As 
the Court made clear in the 1953 practice direction, parties will be requested to produce 
the same number of copies as required during the written proceedings.    44    

  Th is raises few problems if the request to submit new documents is made prior to the 
opening of the hearings. In contrast, the requirement seems formalistic where parties 
introduce new documents during (or even after) the hearings. Th e Chamber’s treat-
ment of new evidence in the  Land, Island and Maritime Frontier Dispute case  shows that 
Art. 56, para. 1, cl. 2 of the Rules may entail rather curious results. When Honduras 
objected to its production, El Salvador, after the close of the oral hearings, submitted a 
considerable body of new documentary evidence and sought a decision on the matter.    45    
Its President, while 

 noting that the submission of further evidence after the closure of the [oral]    46    proceedings was 
not a normal part of the procedure, took the view that it was appropriate to apply to them, by 
extension and  mutatis mutandis , the provisions of Article 56 of the Rules.    47     

As stated above, the Chamber—after having studied the documents after the closure of 
the hearings—eventually decided not to authorize them. Th e problems of this approach 

    42      Pajzs, Csáky, Esterházy case ,  cf . the Sixteenth Report, PCIJ, Series E, No. 16, p. 195.  
    43      Cf. supra , MN 16.  
    44      Cf. ICJ Yearbook  (1953–1954), p. 114.  
    45      Land, Island and Maritime Frontier Dispute case ,  supra , fn. 33, ICJ Reports (1992), pp. 351, 574 (para. 

360).  
    46     Th e text of the judgment mistakenly refers to ‘written proceedings’. In the printed version of the ICJ 

Reports, an  errata  slip corrects this mistake.  
    47      Land, Island and Maritime Frontier Dispute case ,  supra , fn. 33, ICJ Reports (1992), pp. 351, 574 (para. 

360).  

22

23

OUP UNCORRECTED PROOF – REVISES, 09/14/12, NEWGEN

67_Zimmermann_Art52 rev.indd   132167_Zimmermann_Art52 rev.indd   1321 9/14/2012   7:08:32 PM9/14/2012   7:08:32 PM



Statute of Th e International Court of Justice1322

TAMS

have been outlined already.    48    One might add that any other decision would have forced 
the Chamber to re-open the case in order to permit Honduras to submit its comments. It 
is submitted that instead of observing the letter of Art. 56, para. 1, cl. 2 of the Rules, the 
Court ought to have decided the matter immediately, either without previously studying 
the new evidence or—as suggested above    49   —through its President. 

  Finally, it should be noted that if the Court authorizes new evidence pursuant to Art. 
56, para. 2 of the Rules, it does so by way of a decision. In some instances—such as the 
 Land, Island and Maritime Frontier Dispute case  just referred to—these decisions are 
referred to in the eventual judgment. Otherwise, they are not published separately, but 
reproduced in the  ICJ Yearbook  and in the Pleadings series.     

  V.    Legal Eff ects    
  Th e application of Art. 52 of the Statute and Art. 56 of the Rules can lead to two diff er-
ent outcomes: evidence submitted out of time can be admitted or rejected. Both cases 
need to be addressed separately.     

  1.    Admission of Evidence   
  Evidence admitted under Art. 52 of the Statute and Art. 56 of the Rules (either because 
of consent or because of a decision under Art. 56, para. 2 of the Rules) forms part of the 
case before the Court; it can be referred to by the parties, and taken into account by the 
Court. Since Art. 52 of the Statute and Art. 56 of the Rules only concern the formal 
admissibility of evidence, this does not mean that the new document will actually be 
relevant for deciding the case. Just as with all other pieces of evidence, it is a matter for 
the Court to draw upon, or to disregard, it. 

  In addition, Art. 56 of the Rules prescribes a further consequence, which clearly brings 
out the procedural fairness character of the provision. Pursuant to its third paragraph: 

 [i]f a new document is produced under paragraph 1 or paragraph 2 of this Article, the other party 
shall have an opportunity of commenting upon it and of submitting documents in support of its 
comments.  

Th e application of this provision—which, in principle, seems unobjectionable—has 
at times caused diffi  culties. Following the authorization of new evidence produced by 
Guatemala, Liechtenstein, in the  Nottebohm case , fi led comments after the closure of the 
fi rst round of the hearings. In addition, it asked the Court to adjourn for no less than 
three months so that it could obtain further documents supporting its comments. Th e 
Court gave rather short shrift to this request, holding that Liechtenstein had already 
made use of its right under Art. 56, para. 3 of the Rules (Rule 48, para. 2, as it then was) 
by submitting comments after the fi rst round of oral hearings. Th is suggests that the 
Court will be anxious to avoid the undue prolongation of proceedings. In line with this 
approach, the Court has, in other cases, set rather short time-limits for the production 
of comments and observations under Art. 56, para. 3 of the Rules.    50    More generally, Art. 
56, para. 5 of the Rules provides that ‘[t]he application of the provisions of this Article 
shall not in itself constitute a ground for delaying the opening or the course of the oral 

    48      Cf. supra , MN 16–17.  
    49      Cf. supra , MN 17.  
    50       Cf. e.g. Corfu Channel case ,  supra , fn. 11, Pleadings, vol. III, p. 190 and vol. IV, p. 366  (fi ve-day limit).  
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proceedings’. Th is is refl ected in para. 4 of Practice Direction IX, which limits the other 
party to ‘confi ne the introduction of any further documents to what is strictly necessary 
and relevant to its comments on what is contained in this new document’. 

  Finally, it is worth mentioning that in the  Corfu Channel case , the Court permitted 
the presentation of a further new document, by the applicant, as part of its comments 
to the new documents submitted by the respondent. Th is exceptional measure however 
had been consented to by the respondent; as the Court made clear, it should not ‘form 
… a precedent for the future.’    51        

  2.    Rejection of Evidence   
  Evidence not admitted under Art. 52 of the Statute and Art. 56 of the Rules does not 
form part of the case before the Court. Article 56, para. 4 of the Rules confi rms this by 
providing that ‘[n]o reference may be made during the oral hearings to the contents of 
any document which has not been produced in accordance with Art. 43[    52   ] of the Statute 
or this Article’. 

 As noted above, the last section of Art. 56, para. 4 of the Rules exempts from this 
evidence that is ‘part of a publication readily available’. Other documents do not appear 
in the record of the case, and are not to be taken into account by the Court.       

  D.    Evaluation   
  Article 52 of the Statute, as implemented by Art. 56 of the Rules and Practice Directions 
IX-IX ter , has enabled the Court to address the problem posed by the late submission of 
evidence in a fl exible way. At times, the fl exibility shown by the Court has come at the 
price of predictability— e.g . with respect to the problematic practice of deciding about 
the admissibility of a document after having studied its content. As regards the general 
approach followed by the Court, much depends on the conduct of the other party,  i.e . 
the party not seeking to fi le a new document. Where that party consents to the late pro-
duction of a document (as it frequently does), the Court has usually not seen the need 
to insist on the strict compliance with fi xed time-limits. Given the recent trend towards 
a more effi  cient organization of the proceedings, this liberal approach may however be 
subject to modifi cation. Th e situation is diff erent where the other party objects to the 
late submission of evidence. As has been shown, the Court has over the years moved 
towards a stricter approach, pursuant to which the late submission of documents has 
to be properly justifi ed and will only be authorized exceptionally. Practice Directions 
IX–IX ter  clearly refl ect (and confi rm) this development. Given the considerable length 
of ICJ proceedings, they would seem to mark a sensible readjustment. 

  christian j. tams    
   

    51        Ibid.   , vol. III, p. 190.  
    52     Th is refers to para. 2 of Art. 43, which provides: ‘Th e written proceedings shall consist of the commu-

nication to the Court and to the parties of memorials, counter-memorials and, if necessary, replies;  also all 
papers and documents in support ’ (emphasis added).  Cf . generally Talmon on Art. 43 MN 63–79.  
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