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MR JUSTICE OUSELEY :  

1. The British Union for the Abolition of Vivisection, BUAV, works for an end to 
experiments involving the use of animals, and meanwhile for the enforcement of the 
existing legal protection for animals used in experiments. It is contemplating judicial 
review proceedings against the Secretary of State for the Home Department who is 
responsible for the licensing of such experiments under the Animals (Scientific 
Procedures) Act 1986, ASPA.  It seeks pre-action disclosure of a range of documents 
which it says are relevant to various licensing decisions and to their lawfulness. Their 
disclosure, it says,   may confirm whether there is or is not an arguable case that the 
licences were granted unlawfully or that certain experiments were not licensed when 
they should have been.  Such disclosure would avoid wasting costs and time if 
litigation were not in fact justified upon sight of those documents.   

2. The Secretary of State contends that the Court has no power either under CPR Part 
31.16 or under its inherent jurisdiction to order pre-action disclosure in judicial 
review proceedings. If it has power, it should exercise its judgment or discretion 
against ordering pre-action disclosure, leaving the normal procedures of judicial 
review to take their course. The Respondent contends that she is also prevented from 
disclosing all or much of what the BUAV wants by s24 of the 1986 Act which makes 
it a criminal offence to disclose confidential information obtained for the purposes of 
the Act. The Interested Parties, who took no part in the hearing, are universities in 
which the experiments were or are being undertaken. 

The background to the application 

3. The 1986 Act regulates experimental or scientific procedures applied to living animal 
vertebrates, where the procedure may have the effect of causing the animal “pain, 
suffering, distress or lasting harm”; s2(1). These are “regulated procedures” and may 
not be applied unless the person applying the procedure has a personal licence, and 
the procedure is applied as part of a programme of work “specified in a project 
licence authorising the application” of the regulated procedure; s3.  The claim 
contemplated by the BUAV concerns project licences.  

4. The project licence, under s5, granted to the person who takes overall responsibility 
for the programme, specifies the programme of work, authorises the application of the 
regulated procedure to specified animals and at a specified place. The purposes for 
which a project licence can be granted are set out in s5(3). S5(4) is important: in 
determining whether and on what terms to grant a project licence, the Secretary of 
State “shall weigh  the likely adverse effects on the animals concerned against the 
benefit likely to accrue as a result of the programme…”; this is the harm: benefit test. 
She has to be satisfied that the purpose cannot be achieved by any other reasonably 
practical method not entailing the use of protected animals, that the procedures use the 
minimum number of the least sensitive animals, cause the least pain, suffering, 
distress or lasting harm, and are the most likely to produce satisfactory results; s5(5).  

5. (The 1986 Act was amended in many respects from 1 January 2013 by the Animals 
(Scientific Procedures) Act Amendment Regulations SI 2012 No 3039, which 
transposed into domestic law certain provisions of EU Directive 2010/63. The 
differences are not material for the purposes of this case, and as it is the un-amended  
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Act which governs the decisions potentially at issue, I have referred to the Act in that 
form).  

6. The threshold of pain for the procedure to be regulated is now that which would be 
caused by the introduction of a needle in accordance with good veterinary practice; 
this low threshold was already contained in guidance issued by the Secretary of State 
using her powers under the Act pre-amendment.   

7. S24(1), which has not been amended, provides:  

“(1)  A person is guilty of an offence if otherwise than for the 
purpose of discharging his functions under this Act he discloses 
any information which has been obtained by him in the exercise 
of those functions and which he knows or ha reasonable 
grounds for believing to have been given in confidence.” 

8. The offence is triable both ways, and imprisonable, but proceedings require the 
consent of the DPP.   

9. The nature of the licence application and licence was described by the Court of 
Appeal in a case on the effect of s24,  Secretary of State for the Home Department v 
British Union for the Abolition of Vivisection [2008] EWCA Civ 870, [2009] 1 WLR 
636, as follows at paragraph 4: 

“It is evident that to satisfy the Secretary of State on these 
matters the applicant must supply detailed information.  The 
judge summarised the evidence ante, p 639, para 3: 

“It is clear from the evidence that those who seek licences 
from the Home Office for animal research will often be 
required to submit a great deal of detailed information 
beforehand which is sensitive or confidential for a variety of 
reasons  In particular, in order to satisfy the statutory 
requirements, it may be necessary for applicants to include 
material which is commercially sensitive, and/or potentially 
useful to competitors, and also details of locations and 
addresses which may be sensitive for security reasons.” 

When a licence is granted under this regime, it takes the form 
of a covering letter to which the application form is attached as 
a schedule.  It thus includes all the information supplied as part 
of the application.  There is an example in the papers before us, 
dating from 1998.  It runs to almost 40 pages, and includes, in 
some 30 closely-typed pages, a detailed scientific description of 
the project and its purposes, and the treatment of the animals 
concerned.” 

10. That is borne out by the various redacted applications and licences which have been 
produced here.  An assessor or inspector examines the application and makes a 
recommendation.  Conditions are also contained in the covering letter granting the 
application.   
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11. Ms Thew, chief executive of BUAV, complains of the difficulty which BUAV has 
experienced in obtaining information about licence applications and grants from the 
Home Office and from the universities to which licences have been granted. It is often 
only the publication of research which alerts BUAV to the fact that a licence had been 
granted for it.  Freedom of Information requests have taken a long time to achieve but 
partial success. The Home Office appeared obstructive, unwilling to “engage 
constructively” with BUAV.  There was a public interest in the enforcement of the 
law, and a wider public interest in the issues which judicial review would raise.   

12. The pre-action protocol letter dated 8 October 2012 from BUAV to the Home Office 
referred to two licences disclosed in December 2011 by Newcastle University, which 
authorised fundamental neuro-science research on macaques, that is research with no 
direct and specific purpose beneficial to human beings in mind. These had led the 
BUAV to believe that the nature of the experiments and the way the animals were 
treated so that they would perform the required tasks, (head restraint and fluid intake 
restrictions) showed that the Secretary of State had not applied the law correctly. It 
cited extensively from one of the disclosed licences to support its analysis that the 
licensor’s approach was “fundamentally misconceived”. The equivalent German 
authority had refused consent in January 2007 for a similar procedure on grounds 
which supported the contentions of the BUAV.  The Secretary of State appeared “to 
have fallen into legal error, by failing, for the purposes of the cost: benefit test in 
section 5(4) ASPA, to take into account a significant adverse effect likely to be 
suffered by the macaques”.  This was part of the wider problem which led the BUAV, 
on available information to believe that the Secretary of State “routinely disregards or 
underestimates distress.” 

13. The BUAV was concerned however that it did not have all relevant and up to date 
information and did not wish to act prematurely or to bring a misguided challenge. It 
referred to two FOI requests which it had made of Newcastle University and of UCL, 
thus far unsuccessfully, but the purpose of which had been to see if the Secretary of 
State was still adopting the same approach to primate distress. Judicial review 
proceedings were envisaged but the BUAV hoped that pre-action disclosure would 
reassure it so that proceedings would be unnecessary.  

14. The letter therefore requested: 

i) the full licences which were the subject of the July 2012 FOI request of 
Newcastle University i.e. the two licences which led to two identified research 
papers published in 2011(60/2405 and 60/3362) and any other licence 
authorising the continuation of the animal research authorised by PPL 
60/3362; (those two licences had been disclosed in December 2011 in redacted 
form); 

ii) the licences which were the subject of the July 2012 FOI request of UCL i.e. 
the two licences which led to the two  research papers published in 2009 and 
2011; ( these were eventually disclosed in redacted form later in 2012, after an 
internal review following a challenge by BUAV and are numbered 70/5040, 
and 70/6177);  

iii) Home Office documents relevant to the grant or renewal of (a) the two 
licences granted to Newcastle University and disclosed by it in December 



The Honourable Mr Justice Ouseley 
 Approved by the court for handing down. 

BUAV v SSHD 

 

 

2011 (60/2405 and its successor licence 60/3362), (b) the licences at (i) and 
(ii).  

Such disclosure would be governed by the CPR. 

15. The Treasury Solicitor’s reply dated 28 November 2012 contended that any challenge 
to the two licences received in December 2011 would be out of time, and they had in 
any event expired. But to allay concerns, the Chief Inspector had reviewed the files 
relating to the two licences, on the basis of which the Secretary of State did not accept 
that she had failed to consider any significant adverse effect on the macaques. Each 
licence application had been considered by more than one appropriately experienced 
inspector. Training for restraint and fluid intake restriction had been acknowledged in 
the applications as having the potential to cause distress. This was regarded as 
moderately severe. There was more information about likely adverse effects in the 
later licence applications, and the adverse effects of this type of work were under 
active review. Disclosure of the project licences to BUAV was, however, prohibited 
by s24 of the 1986 Act.  

16. The disclosure now actually sought in these proceedings according to the BUAV’s 
draft Order is of:  

i) the UCL licence 70/6177, disclosed by UCL in 2012, and its continuation 
licence 70/7026, the only current one held by UCL of which disclosure was 
sought in this application;  

ii) the documents, including applications and assessment forms directly relevant 
to the Secretary of State’s consideration of animal welfare, and to her 
decisions to grant the following licences:  

a) the full three Newcastle University licences, two of which were called 
for at (i) in the pre-action protocol letter, and a new one 60/4037, which 
was the only current one held by Newcastle University, and no part of 
which had been disclosed;  

b) the full three UCL licences, two of which had been called for at (ii) in 
the pre-action protocol letter and had been disclosed in redacted form 
by UCL, and the continuation licence 70/7026; 

c)  licence 60/3303 granted to St Andrew’s University, not sought in the 
pre-action protocol letter, of which the BUAV had extracts, relating to 
the capture of seals, but not to the undertaking of any procedures with 
them;  

iii) the documents directly relevant to the Secretary of States decision-making in 
respect of the non-licensing of the St Andrew’s research published in 2011 to 
which the seal capture related, namely the sensitisation of  seals to very loud 
and startling noises. It is the BUAV’s contention that this research ought to 
have been subject to 1986 Act regulated procedures.  
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17. I am not concerned here with other provisions in the draft Order save I note that the 
BUAV is prepared to undertake to return the documents disclosed and any copies to 
the Secretary of State, or to destroy them, if it decides not to take proceedings.  

18. The BUAV believes that the Secretary of State “routinely fails to pay any or any 
proper regard to distress when deciding whether a licence is required and when 
applying the harm: benefit test”, according to Ms Thew, in her supporting witness 
statement. This means that she “may well” allow procedures to take place without the 
licence which they ought to have, grant applications which she should not, allow more 
invasive procedures than she should, and permit procedures with insufficient 
protective conditions. This failure is alleged to be “routine”, and not confined to the 
examples to which the disclosure application relates. For this, it relied not only on 
what it said the Newcastle applications showed, as summarised above, but also what 
the UCL licences showed. Here, surgery of moderate severity was again required for 
electrodes to be implanted in the brains of the macaques. Similar head restraints were 
then applied to macaques for the purpose again of fundamental neuro-science 
research, in which they were restricted in their food intake so that they would 
undertake repetitive tasks.  

19. The St Andrew’s research is different; a licence was required and granted for the 
capture, holding and release of seven wild grey seals.  But no ASPA licence was 
sought and therefore none was granted for the experimental purpose for which they 
were captured. The research was published in 2011. The seals were deprived of food 
to make them hungry and when they approached the feeder, they were subjected to 
what to humans would be very loud impulsive noises, which startled them away from 
feeding. BUAV contends that the view that capture could cause pain, suffering, 
distress or lasting harm, but that the experiment would not, was very strange, and 
remained unexplained in spite of BUAV’s many requests for information.  

20. Shortly before the hearing, the Secretary of State provided the Chief Inspector’s 
summaries of the non-confidential parts of the inspectors’ assessments of the licences 
disclosure of which was sought. The summary of the Newcastle licences showed that 
protocols which in the first licence were classified as of moderate severity were by 
2009 and the current licence regarded as of substantial severity. This had led to 
changes over time, and further justification being required for the degree and duration 
of restraint and fluid restriction. The UCL summaries do not refer to any increase in 
the severity grading,  but the degree of restraint and food restriction were seen  as 
causes of stress to the animals. The St Andrew’s noise aversion project remained a 
non-regulated procedure. The summary says that the decision on whether the 
exposure to sound involved a regulated procedure was not “clear cut”, but the 
Inspector was content that a reasonable professional decision was taken at the time 
that the work fell below the threshold warranting a licence.  

21. Mr Sandell submitted that these summaries supported the BUAV’s concerns, 
undermined the Secretary of State’s contentions about the effect of s24, and 
summaries were not the best evidence of the content of the documents which indeed 
could be found by a court to be quite inaccurate.  
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Jurisdiction to order pre-action disclosure in judicial review 

22. The first issue is whether there is jurisdiction at all to order pre-action disclosure in 
relation to contemplated judicial review proceedings, either under CPR rule 31.16 or 
under the Court’s inherent jurisdiction. 

23. S33(2) of the Senior Courts Act 1981 as amended, provides the statutory 
underpinning for pre-action disclosure: 

“(2)  On the application, in accordance with rules of court, of a 
person who appears to the High Court to be likely to be a party 
to subsequent proceedings in that court… the High Court shall, 
in such circumstances as may be specified in the rules, have 
power to order a person who appears to the court to be likely to 
be a party to the proceedings and to be likely to have or to have 
had in his possession, custody or power any documents which 
are relevant to an issue arising or likely to arise out of that 
claim—  

(a) to disclose whether those documents are in his 
possession, custody or power; …” 

24. Rule 31.16 (3) is the foundation for the jurisdictional argument. This provides that:  

“The Court may make an order under this rule only where- … 

(c) if proceedings had started, the respondent’s duty by way 
of standard disclosure, set out in rule 31.6, would extend to 
the documents or classes of documents of which the 
applicant seeks disclosure….” 

25. Rule 31.6 sets out the requirements of standard disclosure. Rule 31.5 provides that an 
order for disclosure, is an order for standard disclosure, unless otherwise specified, 
though by amendment now with more limitations than before.  But standard 
disclosure is not automatic. 

26. CPR PD 54A paragraph 21.1 says “Disclosure is not required unless the court orders 
otherwise”.  The notes in the White Book at paragraph  54.16.2.1 reflect the change to 
a more flexible approach to disclosure following Tweed v Parades Commission of 
Northern Ireland [2006] UKHL 53, [2007] 1 WLR 1. They reflect the fact that 
disclosure, standard or specific, may be ordered in judicial review, using the powers 
in rule 31.6 and 31.12. Those, as Lord Brown made clear at paragraph 44, are the 
powers which are exercised in judicial review cases, albeit that in the rules which he 
said did apply he did not include, or exclude, rule 31.16.  At paragraph 2, Lord 
Bingham said that, valuable though the disclosure of documents was in civil litigation, 
the general rules governing disclosure have not been applied to applications for 
judicial review.  It remained the position that, since such applications 
characteristically raised issues of law, disclosure of documents had usually been 
regarded as unnecessary.  Lord Carswell considered, as did the others, that the rules 
had become too inflexible, especially where issues of proportionality arose, but 
without requiring the adoption of the same practices as applied to actions begun by 
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writ. Lord Brown, agreeing, said at paragraph 56 that “disclosure orders are likely to 
remain exceptional in judicial review proceedings, even in proportionality cases.”  
There may also be, in my view, cases in which there is a specific and central factual 
issue which may require disclosure on a more flexible basis.  

27. Mr Greatorex for the Secretary of State contended that the effect of rule 31.16(3) was 
to disapply rule 31.16 from judicial review since it only applied where there was a 
duty to give standard disclosure, which did not arise in judicial review. Therefore, 
contended Mr Greatorex, there is no duty of standard disclosure in judicial review, 
and no pre-action disclosure could be ordered.  He referred to the supporting passage 
at paragraph 25.72 of “Judicial Review: Principles and Procedure” 2013 Auburn, 
Moffett and Sharland. 

28. After the conclusion of oral argument, Mr Greatorex drew my attention to the 
subsequent decision of Silber J in Sky Blue Sports & Leisure Ltd. v Coventry City 
Council [2013] EWHC 3366 (Admin), in which he refused to order specific 
disclosure for the purposes of an oral renewed permission application in judicial 
review proceedings, following refusal of permission on paper.  The issue on which his 
decision turned was whether the disclosure sought was necessary to resolve the 
application for permission.  Neither Silber J nor Counsel in the case were aware of 
any such application having been made before, but the judge did not decide against it 
on the basis of jurisdiction. Mr Greatorex drew parallels with the unsuccessful 
application in that case and BUAV’s application in this case: there was no precedent 
for either application, which supported the contention that there was no jurisdiction 
or, if jurisdiction, no need for its exercise in judicial review proceedings, and certainly 
not in this case.  

29. Mr Sandell for BUAV accepted that there is no automatic duty of standard disclosure 
in judicial review, but said that there is no duty to make standard disclosure in 
ordinary civil proceedings either. Nor indeed is standard disclosure to be the norm for 
the future in multi-track proceedings; rule 31.5(7), as recently amended.  The 
reference to the “duty by way of standard disclosure” in rule 31.6 was no more than a 
cross reference to the definition of standard disclosure in rule 31.6.  The court was not 
required to forecast whether an order for standard disclosure would actually be made, 
though Bermuda International Securities v KPMG [2001] Lloyd’s Report PN 392, 
paragraph 26, requires the court to be clear that the documents will have to be 
produced at the standard disclosure stage.  There was no reason to imply an exclusion 
of judicial review proceedings from the rule on pre-action disclosure, and if the other 
requirements in rule 31.16 are met, as Mr Sandell said they were here, pre-action 
disclosure should be ordered as, necessarily, it would help to dispose fairly of 
proceedings, or assist the dispute to be resolved without proceedings, the carrot most 
particularly held out by BUAV, or save costs. 

30. Mr Sandell also prayed in aid a passage from Lord Woolf’s  “Access to Justice : Final 
Report” of 1996, at chapter 3, section 12 paragraph 48, in which Lord Woolf said that 
pre-action disclosure applications should be possible “in all cases”. And it was 
unlikely that judicial review would have been wholly excluded from so beneficial a 
reform, by the side wind of the reference to a duty of standard disclosure in the way 
contended for by Mr Greatorex. This report had been used as an aid to the 
interpretation of rule 31.16 in Black v Sumitomo Corp [2001]EWCA Civ 1819, [2002] 
1 WLR 1562 at paragraph 49  and Three Rivers District Council v Bank of England 
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(No.4) [2002] EWCA Civ 1182, [2003] 1 WLR 210 at paragraph 27.  The beneficial 
application of the rule , albeit in exceptional circumstances in judicial review, would 
reflect the overriding objective in CPR Part 1.2(a), that the parties were on an equal 
footing, and  the overriding objective is an aid to interpretation of the rules; rule 
1.2(b). 

31. Neither rule 31.16 nor Part 54 explicitly state that pre-action disclosure does or does 
not apply to judicial review proceedings. The Senior Courts Act makes no express 
provision. The notes to the White Book do not address the issue. There may be an 
assumption either that it does not apply or that it would never be necessary. I know of 
no case in which it has been ordered, nor did counsel. I find this surprising if there is 
jurisdiction but it cannot be conclusive. I was referred to R (Z) and others v Secretary 
of State for the Home Department [2009] EWHC 261 (Admin), in which Collins J had 
refused to make such an order, but not on jurisdictional grounds.  This was very much 
in passing, and after he had refused, on the grounds of relevance and merit, to grant 
disclosure of the equivalent material in the one case in which proceedings had already 
been lodged. It is impossible to see what argument, if any, took place in relation to the 
issue of jurisdiction.  

32. I am however unable to conclude that the CPR, by the side wind of the language of 
rule 31.16, have excluded pre-action disclosure from the range of powers available in 
judicial review proceedings. They may be used very rarely; there may be every good 
reason for discouraging applications for pre-action disclosure being made or for 
generally refusing them.  But the exclusion of one class of case from what might be a 
beneficial power would require express provision in my judgment, rather than its 
inclusion requiring express provision. All the crucial provisions, and the notes in the 
White Book are silent. The absence of recorded usage is not so compelling a guide to 
jurisdiction, as the general undesirability of excluding jurisdiction upon such a fairly 
slender foundation. The absence of pre-application disclosure may be attributable to 
the way in which disclosure works satisfactorily in most judicial review cases, 
without specific order, and if order is necessary, a specific order in defined 
circumstances can be made in the course of proceedings.  The Sky Blue case is not a 
jurisdiction case nor one which turns on the language critical here.  The comments in 
Tweed about the inapplicability of the disclosure rules in civil litigation to judicial 
review claims are not explicitly related to jurisdiction, and are more readily seen as 
dealing with the way rules are best applied in practice.  

33. The only real textual difficulty, and it is on this that Mr Greatorex relies, is in the 
language of rule 31.16(3) and the concept of the “duty” to give standard disclosure. 
The language is not “if there had been a duty of standard disclosure”, or “if standard 
disclosure were ordered”, the documents would have fallen within its scope, or indeed 
simply “if proceedings had started, standard disclosure would extend to the 
documents sought”. That would have reflected Mr Sandell’s contention that no more 
than a cross-reference to the scope of standard disclosure is intended. On the face of 
it, there is a jurisdictional requirement that, when the pre-application disclosure 
application is considered, the Court should know that there would be a duty of 
standard disclosure and that it would encompass these documents. But that is a 
difficult concept where there is no such duty absent an order, orders are not automatic, 
and there may be no such routine order in cases other than judicial review as well. I 
find it even more difficult to extract from the language of rule 31.16 some 
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requirement for a forecast of the likelihood of an order for standard discovery being 
made, that is a forecast of the likelihood of a duty arising as well as determining 
whether the document sought would fall within its scope. In the end I have come to 
the conclusion that Mr Sandell is right on this point: there is no very clear meaning 
which can be given to the language of rule 31.16 which resolves the issue either way; 
there are difficulties whichever interpretation is given to it. On balance, the least 
problematic approach is Mr Sandell’s. It tackles what would be the greater concern, 
namely that the documents sought should fall within the scope of standard disclosure 
if ordered. It would not require any large degree of forecasting to be done. The 
prospect of such an order being made can be dealt with under rule 31.16 (3), and (d) 
especially, in both jurisdictional and discretionary respects, see Black, above, at 
paragraphs 77-82, Rix LJ.  

34. However, in deciding in Mr Sandell’s favour on that issue, I wish to make it 
abundantly clear, for reasons which I give later, that I would expect successful 
applications to be made but rarely, and this is not to be one of them.    

35. If I had been against Mr Sandell on the jurisdictional scope of rule 31.16, I would 
have ruled against him on the inherent jurisdiction argument.  I am not persuaded that, 
if the effect of rule 31.16 (3) is that there is no power in the rules to order pre-action 
disclosure in judicial review proceedings, an inherent jurisdiction survives so as to 
empower it instead.  

36. S19(2)(b) of the 1981 Act retains all pre-existing jurisdiction “subject to the 
provisions of this Act”. Thus the Court’s inherent jurisdiction to control the conduct 
of civil litigation survives, as rule 3.1(1) confirms.   

37. Rule 31.18 (a) states that rules 31.16 and 31.17 do not limit any other power which 
the court may have to order pre-action disclosure or disclosure against a non-party.  
Examples are given in the White Book, none of which apply to pre-action disclosure 
in judicial review proceedings, although Norwich Pharmacal disclosure can arise in 
judicial review proceedings.  The only other source of the power is the inherent 
jurisdiction, which is what Mr Sandell relies on.  

38. Mr Greatorex relied on Raja v Van Hoogstraten (No.9) [2008] EWCA Civ 1444. 
[2009] 1 WLR 1143, at paragraph 78, where the Court of Appeal held that where the 
subject-matter of an application is governed by rules in the CPR, it should be dealt 
with by the court in accordance with the rules and not by exercising the court’s 
inherent jurisdiction. That jurisdiction should not be exercised so as to adopt a 
different approach and arrive at a different outcome from that which would result 
from the application of the rules. There was no point in using the inherent jurisdiction 
to come to the conclusion to which the application of the rules would lead.   

39. Mr Sandell cited from an article by Sir Jack Jacob “The inherent jurisdiction of the 
Court” [1970] Current Legal Problems,  an article which had been cited with approval  
in, among other cases,  Al Rawi v Security Service [2011] UKSC 34, [2012] 1 AC 531 
at paragraph 18 by Lord Dyson JSC.   Having described the fullness of the judicial 
powers exercisable in the High Court, Sir Jack said that the inherent jurisdiction may 
be exercised “even in respect of matters which are regulated by statue or by rule of 
court so long as it can do so without contravening any statutory provision.”  
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40. However, I do not see that that can survive the authority of Raja. And it seems to me 
to be far too broad an expression of view anyway. The existence of a rule does not 
mean that any aspect not excluded is open to the operation of the inherent jurisdiction; 
the existence of a rule may mean that it is the rule, with its inclusions and omissions 
as well as exclusions which should be taken to provide exclusively for that aspect of 
procedure.  

41. I do not regard it as permissible to treat the supposed omission of judicial review 
proceedings from the pre-action disclosure rule as leaving this point open to be 
covered by the inherent jurisdiction.  That does not seem consistent with the 
application of both s19 and s33(2). The rules, which s33(2) requires to determine the 
scope of pre-action disclosure, do not provide for it in judicial review cases, and in 
reality exclude it, since Mr Greatorex’s argument must be right, on this hypothesis.  
That seems to me to be that. And that would be perfectly understandable in view of 
the provision of Part 54 and the way in which disclosure proceeds in such cases. Nor 
is it provided for in the judicial review pre-action protocol.  

42. I was not persuaded by Taylor v Anderton Times Law Report 21 October 1986, Scott 
J, that the inherent jurisdiction survived in the way Mr Sandell needed. Scott J was 
prepared to accept that the equitable discretionary jurisdiction to entertain actions for 
discovery against potential defendants by the old procedure of bills of discovery 
might still exist, at least to the extent of being unwilling to hold that it did not exist 
any longer. Nonetheless, he was doubtful that any such discovery action against a 
potential defendant would be of any value. I do not regard that as of surviving 
authority in view of Raja, let alone adequate for judicial review proceedings, where 
rules, on this hypothesis, have been made for a specific procedure which does not 
apply to judicial review.  

If jurisdiction exists, does s24 ASPA prevent an order for disclosure here?  

43. Mr Greatorex contended that s24 ASPA prevented disclosure of the documents 
sought. The meaning of s24 was discussed in the earlier BUAV case, above. 
Carnwath LJ, delivering the judgment of the Court, including Lord Phillips CJ and 
Hallett LJ, said at paragraph 30: 

“30. It is common ground, as we understand it, that in 
interpreting section 24 of ASPA, we must consider it in the 
context of the 1986 Act, and not through the spectacles of the 
later FOIA.  Viewed in that perspective, we see no reason why 
it should not be read as meaning what it says.  The section is 
couched in subjective terms, directed at the state of mind of the 
official or other person in possession of the information.  It 
raises a simple question of fact: does he know or have 
reasonable grounds for believing that the information was 
“given in confidence”.  The latter words in turn direct attention 
to the position when the information was “given” and to the 
intentions of the giver at that time, either as expressed or as 
reasonably to be inferred from the circumstances.” 

44. He added that nothing in the section imported a separate objective test; the State 
required applicants to provide information for a particular purpose and protected them 
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against its use, without their consent, for any other purpose.  No balance was required 
between the interest of the licensees and other interests, public or private.   

45. The Respondent has not released what she says are confidential parts of the licences 
or applications to the disclosure of which the licensees have not given their consent. 
The summaries had not offended that requirement, according to Mr Greatorex.  There 
is no evidence from her explaining what the limits on confidentiality are in relation to 
any particular passage, and why some parts are confidential and others not.  Some can 
be inferred to relate to personal details.  

46. Mr Sandell sidesteps this provision by contending that the discharge of the Secretary 
of State’s functions under ASPA includes doing that which is incidental to or 
consequential upon those functions expressly authorised by ASPA. That includes 
disclosure in connection with the defence of judicial review proceedings challenging 
the lawfulness of licence decisions under ASPA. This was not what the earlier BUAV 
decision was about. The disclosures thus far and the summaries either supported that 
contention or were themselves in breach of ASPA, which neither party contended was 
the case.  

47. I am not persuaded that Mr Sandell is correct that s24 permits disclosure of material 
falling within its protective scope, for the purpose of defending judicial review 
proceedings. This duty of confidentiality is protected by sanction of the criminal law, 
to which, as the earlier BUAV case found, there is no balancing public interest.   This 
is a protection afforded to applicants for licences, rather than to the Respondent 
herself, although in litigation such applicants may be Interested Parties. If such a duty 
of confidentiality could simply be disapplied by treating the conduct of litigation, 
whether through the operation of the duty of candour or even the tactical necessities 
of a successful defence, as discharging a function of the Secretary of State, a 
considerable hole would be blown in the protection afforded by the ASPA, available 
for exploitation by campaigners and competitors alike.  In my view, the Court could 
not make an order for specific disclosure of material to which s24 applied.  It is 
irrelevant, although correct, that the present language of s24 is seen as problematic by 
both Secretary of State and BUAV.  On that ground alone this application must fail. 

48. Thus far, the s24 issue has simply been whether it is   a complete bar to the disclosure 
of the material sought in the application. Of course there may be an issue as to 
whether the material falls within the scope of s24 anyway, taking the approach to it in 
the earlier BUAV case. The resolution of that particular issue may require evidence 
from the Secretary of State, and perhaps from the supplier of the information as well. 
That is not how the issue was raised before me. I merely note it, as it may affect how 
the issue is approached, if proceedings are commenced and the s24 point is taken in 
respect of disclosure. 

The exercise of the discretion to order pre-action disclosure 

49. I shall assume for these purposes that jurisdiction to order pre-action disclosure exists, 
and that s24 does not operate as a bar to its disclosure as a matter of statutory 
construction.  The question then arises as to whether the jurisdictional and 
discretionary questions within rule 31.16 itself are satisfied; Black, above, makes it 
clear that the language of rule 31.16, rather awkwardly it seems to me, contains both 
types of question. The provisions of rule 31.16 (3)(a) and (b) as to parties are 
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satisfied. I am prepared to treat (c) as satisfied, although the question of whether the 
issue of confidentiality, if not resolved directly by s24, could go to (c) as well as to 
(d). The three issues raised by (d) and which go to jurisdiction and discretion are the 
desirability of disclosure (i) for the fair disposal of the anticipated proceedings, (ii) to 
assist the resolution of the dispute without proceedings, and (iii) to save costs. 
Although I recognise that these points have the dual aspects, I am prepared to treat 
what appears to be the low jurisdictional threshold as passed. I examine them as 
matters of discretion.  

50. The first issue relevant to the exercise of discretion arises in respect of s24. If 
disclosure of material coming within its scope is not prohibited in the discharge of the 
Secretary of State’s functions, that would not dispose of all issues of confidentiality. 
The material itself may still be confidential, even if the test for its confidentiality 
might be objective rather than the one required by s24 for the purposes of the criminal 
prohibition.  The correctness of Mr Sandell’s argument would merely bring into 
question whether or not the public interest in the fair conduct of the litigation 
overrode that confidentiality.  This requires an assessment of its confidentiality and if 
so, then a judgment as to that balance.  

51. That balancing exercise would require consideration of the importance of the 
confidential material, and the damage to the public and private interests which its 
disclosure would entail, and the countervailing advantage to the fair conduct of the 
litigation. This analysis would require a clear picture of what the issues actually were, 
so that the significance of the confidential material, and the effect of non-disclosure 
could be properly gauged. That would in my view require at least grounds of claim 
and summary grounds of defence with whatever evidence and disclosure was 
possible, compliant with the duty of candour at that stage. It would also require 
evidence of the nature of the confidentiality and the significance of disclosure.  

52. There may be issues over whether a redacted version or a summary, albeit not the best 
evidence, can be made available.  If a balance is to be struck, the availability of these 
measures may be relevant to what disclosure is ordered; see Tweed v Parades 
Commission of Northern Ireland [2006] UKHL 53, [2007] 1 AC 650 at paragraph 4, 
Lord Bingham, and R (National Association of Health Stores) v Department of  
Health [2005] EWCA Civ 154, Sedley LJ at paragraph 47.  Sedley LJ did not rule that 
evidence which was less than the best evidence, could never be sufficient, regardless 
of the public interests to be protected.      

53. Accordingly, if s24 does not bar disclosure, but removal of the bar does not remove 
confidentiality, the stage has not been reached at which full consideration to the issue 
of confidentiality can be given. I do not think that the issue can or should be resolved 
at the stage of pre-action disclosure. Although confidential material is not as such 
barred from disclosure, this is material which the potential Defendant has for the 
performance of a statutory function, and which a third party has had to disclose to her. 
I would have expected it to be the subject of an application for specific disclosure, 
once the issues were clear, and in the light of what had already been disclosed, and the 
need for it could sensibly be judged.  

54. I am also wholly unpersuaded that pre-action disclosure is desirable in judicial review 
proceedings for the fulfilment of the requirements of rule 31.16.  I do not think that it 
is without importance that this is only the second application for pre-action disclosure 
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that anyone is aware of. The provisions of Part 54 work well without it. The specific 
judicial review pre-action protocol is intended to enable the claimant to see the colour 
of the defendant’s money, and to judge whether proceedings should be brought, and, 
if so, on what basis. Once proceedings have begun, the claim form with the summary 
grounds of defence, often supported by evidence and aided by the duty of candour, 
will show what the issues are. If there is an arguable claim, and what Silber J said, in 
Sky Blue above, about how non-disclosure may lead to adverse inferences is correct, 
the full grounds of defence and evidence will lead to a clear basis upon which 
application for specific disclosure can be made and judged.  If relevant documents 
were not disclosed by a Defendant in judicial review proceedings, without an order 
being made, the Court could draw adverse inferences.  The Court could rarely be 
satisfied of the need for specific and contentious disclosure in the absence of proper 
grounds of claim and of defence.  

55. Judicial review proceedings have their own Part in the CPR, their own pre-action 
protocol, disclosure practice, and the duty of candour. The scope in judicial review for 
a large number of irrelevant or marginally relevant documents to be produced is 
evident, and can impose a great burden on parties and courts, without really 
advancing any case that the action or omission was unlawful. Part 54 contains no 
express and general duty of disclosure.  It is expected, and the expectation is almost 
always met, that the public authority defendant will explain in an open and full 
manner how it reached the decision impugned, exhibiting the relevant supporting 
documents, without need for any general or specific order.  Where there is an issue 
about relevance or some other inhibition on disclosure which another party seeks, an 
order for specific disclosure can be made. The greater flexibility, after Tweed, does 
not advance the case for pre-action disclosure.  Its comments about the general 
inapplicability of civil litigation disclosure in judicial review are compelling here.     

56. I would be very troubled if the jurisdiction to order pre-action disclosure, led to 
applications becoming commonplace, perhaps to gain time or to gain information as 
an alternative to an FOI request, or as a means of harrying a defendant before a claim 
has been properly formulated, all of which would add to the number of hearings 
which the court had to consider, overall damaging the overriding objective of 
disposing of cases efficiently and having regard to the resources available for dealing 
with all cases.  The short time limit for the commencement of judicial review 
proceedings could lead to such applications becoming the vehicle for extensions of 
time, rather than the short time limit acting as the brake on such applications.  

57. I agree with Mr Greatorex that there is nothing exceptional about these proposed 
proceedings which would warrant what would be a very remarkable departure from 
the normal procedures for judicial review. The fact that this is an area of public 
interest does not take it out of the generality of judicial review proceedings, nor that 
the intended Claimant is a responsible body, with a long-standing interest in the 
lawful application of this area of law which cannot be enforced by the animals the 
interests of which the law aims to protect.  The fact there are problems over 
disclosure, attributable to the nature of the subject matter, the wording of s24, and 
perhaps to a reluctance on the part of universities and the Department of State to 
disclose to BUAV what they regard as confidential, does not mean that the normal 
procedures will not work satisfactorily.  The argument that pre-action disclosure 
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would help a claimant decide on whether to begin proceedings or to refine its claim is 
a commonplace.  

58. The more I listened to and read BUAV’s arguments on the merits, and what it 
contended should be inferred from past licences and the further summaries, the less 
persuaded I was that it needed pre-action disclosure to decide whether or not to bring 
proceedings, or for the objectives of rule 31.16 to be fulfilled, and the more I was 
convinced that the normal procedures for judicial review would produce a more 
satisfactory form of proceedings, more compliant with the overriding objective. If 
there is a case in which pre-action disclosure might exceptionally be ordered, this did 
not seem to me to be it.  

59. The merits argument were being developed for the purposes of this application with   
considerable detail. Mr Sandell explained the basis upon which BUAV wished to 
argue in relation to the Newcastle research that “the only permissible conclusion” was 
that the benefits of the research could not outweigh the harm, that the severity of the 
suffering, crucial to the balance struck, could only be described as substantial and not 
as moderate in the absence of further explanation, and that the Secretary of State must 
have adopted the assessment that there was no distress since the licence grant  
reflected the terms of the application.  Much the same applied to the UCL research. 
The St Andrew’s research should have been licensed because “prima facie”, i.e. in the 
absence again of further explanation, it was BUAV’s contention that distress was 
caused which meant that the project required licensing and not just the capture.  If the 
Secretary of State produces no further material, it is the BUAV’s case that it must 
succeed.  

60. Its own arguments to my mind showed that the contention that it could not evaluate 
those concerns without disclosure, sufficiently to warrant proceedings, were not well 
founded. BUAV is not completely or even largely in the dark about the material, 
given the extent of licences disclosed, and the summaries which it can use as pegs on 
which to hang the inferences it seeks to draw.  What it does not know is quite how 
strong a hand the Secretary of State actually has to or can play. 

61. BUAV may not regard the Secretary of State’s position as right, rational or properly 
evidenced at this stage, but it has a clear picture that she is going to say that the 
distress to animals was considered in the granting of the licence and in the conditions 
imposed, and in the case of St Andrew’s University, in the decision that no ASPA 
project licence was necessary. It is also clear that the Secretary of State is going to 
take a delay point, and in relation to the expired licences, what can be called the 
contention that the claim is academic, that it has no future value for anyone.  There 
has been further disclosure since the Secretary of State’s pre-action protocol response, 
whatever criticisms BUAV may make of the overall state of disclosure, and of the 
evidential value of the summaries. It does give further indications as to the basis on 
which a claim would be defended. This claim is not even at the stage of a permission 
application.  It is not the purpose of pre-action disclosure to have a full merits 
assessment before proceedings commence, rather than after permission is granted and 
all the defence evidence is in.  I am therefore far from persuaded that pre-action 
disclosure is necessary for the fair disposal of anticipated proceedings.  

62. I do not question the good faith of BUAV, but share the doubt of Mr Greatorex that 
further disclosure would avoid litigation rather than strengthen its resolve.  BUAV has 
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not been dissuaded by any attempts thus far, not fully evidenced I accept, that the 
Secretary of State did act lawfully. Rather, Mr Sandell’s submissions on the merits 
read more like cogent arguments on an oral permission application. Although I make 
no observation on their arguability, BUAV is clearly able to mount a very 
considerable part of its argument already. I am wholly unpersuaded that pre-action 
disclosure will avoid proceedings.  

63. There are other reasons as well why I regard the normal procedures as the better ones 
to follow. There is plainly a considerable delay issue in relation  to licences granted 
many years back, and a considerable issue as to whether proceedings should continue, 
if brought, in relation to licences which are no longer in force, and have been 
superseded by continuation licences. The earlier licences may only be relevant to a 
contention that the failings alleged in relation to the earlier licences should be inferred 
to continue to affect subsequent licences, in the absence of evidence to the contrary.  

64. The significance of the delay issue, any extension of time and the relevance of the 
earlier but now expired licences cannot be fairly considered without a clear picture, 
set out in a claim form, as to how the BUAV puts its case on those issues. I note that 
the licences sought in the pre-action protocol letter were not as extensive as in the 
current application, and the current application also includes disclosure in relation to 
St. Andrew’s research, to which the pre-action protocol letter made no reference at all.  

65. The formulation of the claim, both so far as it can be done on the facts and evidence 
available, the role which the documents sought would play, what inferences should be 
drawn in the absence of fuller disclosure, and from the fact of their non-disclosure 
would play an important part, not just in steps taken in the pre-action protocol 
exchanges, but in the way in which the claim, once lodged, is defended by the 
Secretary of State, and in responses, especially on the issue of confidentiality, by the 
Interested Party universities. The summary grounds of defence should enable the 
issues to be clearly identified, and the relationship of the undisclosed documents to 
the case can be properly judged.  

66. I regard it as highly unlikely that the pre-action disclosure will save costs; instead an 
argument on confidentiality which is likely to occur will take place on a less 
satisfactory basis than it should, risking an expensive debate before the issues are 
clarified to the extent necessary for a sensible and practical resolution to that issue, in 
so far as it arises. Pre-action consideration of disclosure of documents of debateable 
relevance to the ultimate issues, since they are not properly defined, and to the 
disclosure of which a potentially decisive objection can be mounted, is not the most 
efficient way of proceeding.  

67. A ruling against pre-action disclosure is not a ruling that the documents should not be 
disclosed, save to the extent that I have ruled on the effect of s24, since the Secretary 
of State would then give evidence demonstrating that the material sought fell within 
the scope of the criminal prohibition, and if so should not be disclosed.    

68. If it turns out that the Secretary of State could have disclosed material in response to 
the pre-action protocol letter or to this application, and in its absence, BUAV started 
proceedings which, in the light of later disclosure, it recognises should be 
discontinued or withdrawn, there may be a costs issue to be faced by the Secretary of 
State.  
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Conclusion  

69. The Court does have jurisdiction to order pre-action disclosure, but even if s24 does 
not prohibit it, I refuse this application in the exercise of my discretion.  

 


