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Introduction 

1. “TUPE” and “insolvency” – two words which have the capacity to strike fear into the 

heart of clients (and, on occasion, even the most seasoned of employment 

practitioners).  It is hoped that this paper provides a helpful route map through some of 

the thorny issues which can arise in insolvency / administration cases, with particular 

attention paid to recent decisions of the appellate courts during the past year.  

 

Overarching Principles – the European Directive 

2. Article 5 (1) of the Acquired Rights Directive 2001 / 23 (“the ARD”) provides as follows: 

 
''Unless Member States provide otherwise, Articles 3 [transfer of the 

employment relationship] and 4 [prohibition of dismissals on ground of the 

transfer] shall not apply to any transfer of an undertaking, business or part 

of an undertaking or business where the transferor is the subject of 

bankruptcy proceedings or any analogous insolvency proceedings which 

have been instituted with a view to the liquidation of the assets of the 

transferor and are under the supervision of a competent public authority 

(which may be an insolvency practitioner authorised by a competent public 

authority)'' 
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3. When implementing the ARD, the UK government decided not to “provide otherwise”, 

instead electing almost entirely to replicate this passage in Reg. 8 (7) of TUPE1, which 

operates to disapply Regs. 4 (automatic transfer of the employment relationship) and 7 

(automatic unfair dismissal in prescribed circumstances) of TUPE.   

 

4. Prior to the coming into force of the ARD, the CJEU had considered in a number of 

cases the effect of different types of insolvency proceedings (in the broad sense) on 

the employment status of individual workers.  In Dethier Équipement v Dassy and 

Sovram SPRL (In Liquidation) [1998] IRLR 266, the Court reviewed the relevant 

case law and held as follows:  

 

“…In deciding whether the Directive applies to the transfer of an 

undertaking subject to an administrative or judicial procedure, the 

determining factor is the purpose of the procedure in question although 

account should also be taken of the form of the procedure, insofar as it 

means that the undertaking continues or ceases trading, and of the 

Directive's objectives. ..'' 

 

5. The objectives of the ARD – in particular, the inherent tension between promoting a 

“rescue culture” of ailing businesses on the one hand (with consequent benefits for the 

workforce as a whole); and on the other protecting the terms and conditions of 

individual workers who, for reasons outside their direct control, face a change in the 

identity of their employer and working conditions – have been scrutinised in 

considerable detail by the UK courts in recent cases concerning the use and effect of 

“pre-pack administrations”.  Their conclusions regarding the scope and effect of the 

domestic regulations are discussed below.   

 

                                                           

1
 There is no reference in Reg. 8 (7) to a “competent public authority” 
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The Domestic Regulations 

6. Somewhat confusingly, the domestic Regulations make a crucial distinction between 

procedures which are classified as “relevant insolvency proceedings” (as defined in 

Reg. 8 (6) TUPE); and those which fall within the realm of “bankruptcy proceedings or 

other analogous insolvency proceedings” (as defined in Reg. 8 (7)).  By definition 

therefore, “relevant insolvency proceedings” cannot amount to “other analogous 

insolvency proceedings”.  The full text of Regs. 8 (6) and (7) provides as follows: 

“(6) In this regulation “relevant insolvency proceedings” means insolvency 

proceedings which have been opened in relation to the transferor not with a 

view to the liquidation of the assets of the transferor and which are under 

the supervision of an insolvency practitioner. 

 
(7) Regulations 4 and 7 do not apply to any relevant transfer where the 

transferor is the subject of bankruptcy proceedings or any analogous 

insolvency proceedings which have been instituted with a view to the 

liquidation of the assets of the transferor and are under the supervision of 

an insolvency practitioner.” 

 

7. In a nutshell, where the proceedings in question amount to “relevant insolvency 

proceedings” within Reg. 8 (6), employees are afforded a greater level of protection 

than if the proceedings are classified as “bankruptcy proceedings or other analogous 

insolvency proceedings” within Reg. 8 (7); potential purchasers of ailing businesses 

and affected employees will, therefore, have a keen interest in the likely classification 

of insolvency proceedings in any given case.  

 

8. In Secretary of State v Slater [2007] IRLR 928, Elias P summarised the rationale of 

Reg. 8 in the following way: 
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“13. The scheme of the TUPE regulation broadly is this. Typically where 

there is a transfer of an undertaking, reg. 4 provides that the employees are 

automatically transferred to the transferee with the latter taking over all the 

liabilities of the transferor.  

14. Regulation 7 provides that any dismissal will be automatically unfair 

unless it is for an economic, technical or organisational reason connected 

with the transfer. However, it is recognised that to apply these principles to 

insolvent businesses would discourage potential purchasers of the 

business from acquiring the business. That would be to the detriment of the 

employees. 

15. Regulation 8 therefore aims to relieve transferees of the burdens which 

would otherwise apply in certain defined circumstances. 

16. Essentially this is done in two quite distinct ways. The most extensive 

exception from the effect of TUPE is created by reg. 8(7) (which is intended 

to reflect the provisions of Article 5(1) of the Directive). This provides that 

where the insolvency proceedings are analogous to bankruptcy 

proceedings and have been instituted with a view to liquidation of the 

assets, then neither reg. 4 nor 7 apply at all. There is no transfer of staff to 

the transferee and no claim for unfair dismissal against him (although other 

provisions of TUPE, such as the information and consultation regulations, 

continue to operate). 

17. A narrower exception is carved out where reg. 8(6) applies. This applies 

to insolvency proceedings where the purpose is not with a view to 

liquidation of assets. This does not altogether exclude, but it does modify, 

the effects of regs. 4 and 7. It means that the transferee does not pick up all 

of the liabilities which would otherwise transfer to him.” 

 

Regs. 8 (6) and (7) – Making the Distinction 

9. According to Guidance issued by the Department for Business, Innovation & Skills in 

June 2009, “relevant insolvency proceedings” will include: 
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“…any collective insolvency proceedings in which the whole or part of the 

business or undertaking is transferred to another entity as a going concern. 

That is to say it covers insolvency proceeding in which all creditors of a 

debtor may participate and in relation to which the insolvency office-holder 

owes a duty to all creditors. The Department considers that ‘relevant 

insolvency proceedings’ does not cover winding-up by either creditors or 

members where there is no such transfer.”2 

 

10. In order to differentiate between Regs. 8 (6) and (7), the fundamental question is 

whether the insolvency proceedings in question are instituted with or without a view to 

the liquidation of the assets of the transferor.  As with any employment tribunal case, 

the labels placed by the respective parties on a particular transaction / commercial 

arrangement will not necessarily be determinative of its status; and it will be for the 

employment tribunal to investigate the substance of the proceedings in question, in 

order determine which category they fall within.  Nevertheless, as a general rule, it is 

likely that proceedings such as a creditors’ voluntary liquidation, and a compulsory 

liquidation / winding up (as those terms are ordinarily understood) would fall within the 

Reg. 8 (7) “exclusion zone”3.  Much of the recent domestic case law has centred on 

the appropriate classification of administration proceedings, which are instituted 

pursuant to Schedule B1 of the Insolvency Act 1986.   

 

11. Schedule B1 was inserted into the IA 1986 by section 248 of the Enterprise Act 2002, 

and made significant changes to the previous administration regime.  One of the 

material amendments was the removal of the requirement to appoint an administrator 

by an order of the Court; under the new regime, a company or its directors are 

authorised (in prescribed circumstances) to initiate an administration process through 

                                                           

2
 http://www.berr.gov.uk/files/file20761.pdf 

3
 Although in Secretary of State v Slater Elias P declined to express a view on whether a creditors' 

voluntary winding fell within Reg. 8 (6) or (7), when expressly invited to do so (paras. 23 – 24). 

http://www.berr.gov.uk/files/file20761.pdf
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the appointment of an administrator.  The amendments were intended to better 

promote a “rescue culture” within UK plc, making it more attractive for potential 

purchasers to step in and save ailing businesses, freeing them from some of the legal 

and regulatory burdens previously associated with such actions.  Whilst this was 

undoubtedly a laudable aim, the use of “pre pack” administrations has been subject to 

considerable debate and criticism, with the perception in some quarters that 

companies are unfairly allowed to enter into administration and clear their debts, 

before setting up a new company – often with materially the same name, controlling 

directors and branding etc – a very short period of time thereafter.  

 

12. In Oakland v Wellswood (Yorkshire) Ltd [2009] IRLR 250, the EAT (per HHJ Peter 

Clark) endorsed a “fact based” approach to the classification of administration 

proceedings, observing that in some cases the ultimate aim of the insolvency 

practitioner will be to liquidate the assets of the company; and that if – having closely 

analysed the factual circumstances of the particular administration process under 

consideration – this is deemed to be the case, then Reg. 8 (7) should have effect.  

 

13. This “fact based” approach was roundly rejected by Underhill P in the case of OTG v 

Barke [2011] IRLR 272, who concluded that an “absolute” approach was what both 

the European and domestic legislation demanded – in other words, all proceedings 

which satisfy the technical requirements of Schedule B1 of the IA 1986 will fall outside 

the Reg. 8 (7) “exclusion zone”; and squarely within the definition of “relevant 

insolvency proceedings” in Reg. 8 (6).  In the course of his judgment, Underhill P 

commented that “A bright line rule has clear advantages”, and that the purpose of the 

ARD is “avowedly to safeguard the rights of workers”.  Whilst it was obviously 

undesirable to deter a “rescue culture” within UK plc, nevertheless the ARD chose “not 

to allow the rights of the employees to be trumped altogether”.   
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14. Although this judgment comprised a detailed and forceful rejection of the approach 

advocated by the EAT in Oakland v Wellswood, it did not technically overrule it.  

Thus, practitioners were left in some uncertainty as to which approach would be 

followed by tribunals in subsequent cases.  That uncertainty has – subject to a 

successful appeal to the UKSC and/or a conflicting decision from the CJEU – now 

been eradicated.    

 

Administrations & TUPE – Clarification from the CA 

15. The conflicting lines of EAT authority fell to be resolved by the Court of Appeal in Key 

2 Law v De Antiquis [2011] EWCA Civ 1567.  Here, the CA unequivocally endorsed 

the approach advocated by Underhill P in OTG v Barke, holding that an “absolute” 

approach was indeed correct.    

 

16. Giving the leading judgment, Rimer LJ made the following points: 

 

16.1 It was “unsatisfactory in principle that the determination of whether or not 

administration proceedings are, in any particular case, to be characterised as 

'analogous insolvency proceedings' should depend on the evidence leading up to 

the making of the appointment of administrators.  That is because an inquiry of 

that nature may well produce an uncertain picture as to the objective, or the 

predominant objective, intended to be achieved by any appointment, as is shown 

by the evidence in the present case...” (para. 96); 

 

16.2 “The fallacy of the 'fact-based' approach is that it proceeds on the erroneous 

basis that the factual considerations that induce the making of a particular 

administration appointment are considerations that conclusively identify the 

objective 'with a view' to which the appointment is made...” (para. 97); 
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16.3 Article 5 (1) of the ARD requires “a consideration of the purpose of an 

administration order when actually made rather than a consideration of what the 

applicants for the order hoped to achieve by it if it were to be made...” (para. 

101); 

 

16.4 An administrator’s functions, following his/her appointment, are prescribed by 

paragraph 3 of Schedule B1.  Crucially, “the primary objective can be said to be 

the rescue of the company as a going concern...” (para. 100); and this objective 

“must formally be considered” by the administrator once s/he is appointed – even 

if such an outcome is highly unlikely (para. 101); 

 

16.5 The “absolute approach” has “the merit of achieving legal certainty, since it 

means that all involved will know where they stand upon the making of an 

administration appointment” (para. 103). 

 

17. Warren J and Longmore LJ both agreed with Rimer LJ.  In his judgment, Warren J 

summarised the position thus: 

 
17.1 “The focus of article 5(1) of the 2001 Directive is on the purpose of the procedure 

in question and not on the reasons for which the procedure is invoked or the 

result which it is anticipated will be reached...” (para. 106) 

 

18. It follows that, in circumstances where a business is sold or transferred in the course of 

an administration process (as opposed to a “pure” liquidation process), employees of 

the company will transfer to the purchaser with their terms and conditions in tact; and 

will have the right to claim automatic unfair dismissal if they are dismissed because of 

the transfer, or for a reason connected with the transfer which is not an economic, 

technical or organisational reason entailing changes in the workforce (“an ETO 

reason”).  Employees affected by a proposed transfer would also have the right to be 
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informed and consulted, in accordance with Reg. 13; and importantly, any breach of 

the information and consultation requirements may generate joint and several liability 

as between the transferor and transferee (Reg. 15 (9)).  It is therefore very much in the 

purchaser’s interests to ensure that affected employees have been properly informed 

and consulted about the proposed transfer, prior to the sale of the business.  Unless 

an employer can make good the very restrictive “special circumstances” defence 

contained in Reg. 13 (9) – which in any event requires all “reasonably practicable 

steps” to be taken towards complying with the Reg. 13 obligations – the potential for 

sizeable protective awards is considerable.  

 

19. Whilst it is open to a purchaser to demand contractual indemnities from an 

administrator, in practice these will be difficult (if not impossible) to obtain; and the 

more likely scenario is that a careful and thorough assessment of the potential TUPE 

liabilities arising from a “fire sale” of a business may assist a purchaser to drive down 

the cost of a proposed sale.  

 

When Have Insolvency Proceedings Been “Opened” / “Instituted”? 

20. In order for a purchaser of a business to attract the protection afforded by the Reg. 8 

(7) “exclusion zone”, or the more limited protection afforded by Reg. 8 (6), it is 

necessary for the insolvency proceedings in question to have been “opened” (Reg. 8 

(6)), or “instituted” (Reg. 8 (7)).  The importance of establishing that this formal 

procedural step has in fact been taken is illustrated by the decision of the EAT in 

Secretary of State for Trade and Industry v Slater.   

 

21. In this case, 20 claimants were formerly employed by CFG Site Services Limited 

(“CFG”).  In July 2006 the directors of the company appreciated that the company was 

insolvent; and on 25 July decided that it should be put into voluntary liquidation.  The 

process in question was a creditors' voluntary winding up, which first required a 
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members’ meeting to be called (in order to agree on a winding up), followed by a 

meeting of the creditors to confirm the members’ proposal.  By virtue of section 98 of 

the IA 1986, the creditors' meeting has to be called within 14 days of the members’ 

meeting.  Once these formalities have been complied with, the liquidator is then 

appointed. 

 

22. Also on 25 July 2006, the directors of CFG appointed a firm of accountants to assist 

the company in preparing for the winding up.  The following day, the accountants 

attended the company’s premises and gave notice of redundancy to all CFG staff 

members.  Shortly after valuers had been appointed to value the company’s stock, the 

business was purchased by a new company – CFG Site Services Nationwide Limited 

(emphasis added) (“CFG Nationwide”), which had been formed by a number of the 

directors of original company.  CFG was not formally put into voluntary liquidation until 

the statutory meeting of the members took place on 16 August 2006.  The employment 

tribunal concluded that "the business was sold by the liquidator on behalf of CFG (the 

transferor) as a going concern.  The transaction occurred on 27 July 2006."  

 

23. Following the sale of the business to CFG Nationwide, the transferee did in fact take 

on the affected staff – hence no claims were made for redundancy payments, notice 

pay or unfair dismissal compensation.  However, the transferred employees sought to 

recover payments in respect of back pay and holiday pay.   

 

24. The central question for the tribunal and EAT was whether the transferee was liable to 

meet the affected employees’ claims; or whether those employees were limited to 

recovering partial payment from the Secretary of State under the relevant statutory 

scheme (discussed further below).   

 

25. The EAT (Elias P) held that the transferee, not the Secretary of State, was liable to 

meet the affected employees’ claims.  Although the original intention of the transferor 



11 

 

had been to effect a winding up of the company – an objective which was fulfilled 

approximately three weeks later – at the point in time when the business was sold to 

CFG Nationwide as a “going concern”, insolvency proceedings had not been properly 

“instituted”.  The submissions of the Secretary of State, which were accepted by the 

EAT, were as follows: 

 

“...in order to determine whether the relevant insolvency proceedings have 

been commenced, one has to identify the particular proceeding and then 

determine, in accordance with the statutory provisions relating to that 

particular proceeding, whether it has commenced or not. The contention is 

that the concept of when the proceedings begin has to be the same under 

TUPE as it is in the legislation defining the relevant statutory proceedings. 

There is no basis in law for fixing a different starting point for TUPE 

purposes than for any other purposes” (para. 27) 

 

26. Elias P declined to express on whether the particular type of insolvency proceedings 

under consideration would (as the Secretary of State contended) be properly 

“instituted” upon the resolution of the members, or not until the creditors’ meeting had 

also been concluded.  However, on the particular facts it was clear that this would 

have made no difference to the outcome.  

 

27. Furthermore, even if insolvency proceedings had formally been “instituted”, it was clear 

that they were not “under the supervision of an insolvency practitioner” at the relevant 

time (i.e. when the relevant transfer took place on 27 July 2006).  It appeared to have 

been assumed before the employment tribunal that a representative of the firm of 

accountants was, from the moment when he was initially asked to assist CFG, an 

insolvency practitioner within the meaning of Reg. 8 (6) and/or (7).  The EAT held that 

this was wrong, stating that: 

 

“...the definition of insolvency practitioner [in section 388 IA 1986] makes it 

plain that it was not until he was appointed liquidator that he could be so 
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described.  He was of course qualified to act as an insolvency practitioner, 

but he was not acting in that capacity with respect to the transferor...” (para. 

31) 

 

28. Accordingly, given the non-applicability of Reg. 8, CFG Nationwide was unable to 

divest any of its financial liabilities to the Secretary of State; and was required to foot 

the bill for the totality of the employees’ claims.  

 

The Application of Reg. 8 (6) – What Liabilities Transfer and to Whom? 

29. In Secretary of State for Trade and Industry v Slater, Elias P summarised the 

position as follows: 

 
“18.  Regulation 8(3) has the effect of making the Secretary of State liable 

for the obligations still outstanding at the date of transfer which are caught 

by part XII of the 1996 Act. There is a deemed dismissal at that stage for 

purposes of fixing those liabilities even although there has been no actual 

dismissal. However, to the extent that the liabilities exceed the statutory 

limits, liability transfers to the transferee.  

 

19.  Regulation 8(5) has the effect of making the insolvency fund rather 

than the transferee liable to meet any redundancy liabilities. (These will 

typically arise where there are dismissals for redundancy which are not for 

economic, technical or organisational reasons. The issue does not arise 

here.)” 

 

30. In Pressure Coolers v Molloy [2011] IRLR 630, the EAT was required to determine 

who should be responsible for paying the claimant’s basic award and notice pay, 

following his unfair and wrongful dismissal by the transferee, which took place 

following a “pre-pack” TUPE transfer (i.e. relevant insolvency proceedings within the 

meaning Reg. 8 (6)).  The EAT upheld the tribunal’s conclusion that the transferee was 
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liable to pay these sums, and could not turn to the Secretary of State to satisfy the 

financial liabilities (in whole or in part). 

 

31. The EAT paid particular regard to the limited derogation power in Article 5 (2) of the 

ARD, which provides as follows: 

 

“2. Where Articles 3 and 4 apply to a transfer during insolvency proceedings 

which have been opened in relation to a transferor (whether or not those 

proceedings have been instituted with a view to the liquidation of the assets of 

the transferor) and provided that such proceedings are under the supervision of 

a competent public authority (which may be an insolvency practitioner 

determined by national law) a Member State may provide that-  

 

(a) notwithstanding Article 3(1), the transferor’s debts arising from any 

contracts of employment or employment relationships and payable 

before the transfer or before the opening of the insolvency proceedings 

shall not be transferred to the transferee, provided that such 

proceedings give rise, under the law of that Member State, to protection 

at least equivalent to that provided for in situations covered by Council 

Directive 80/987/EEC of 20 October 1980 on the approximation of the 

laws of the Member States relating to the protection of employees in the 

event of the insolvency of their employer …” 

 

32. In her judgment, Cox J concluded that: 

 
32.1 “The effect of article 5.2 (a) and TUPE is that the debts of the transferor 

which are within the scope of the State guarantee (i.e. those listed in 

section 184 [of the Employment Act 1996]) are therefore frozen at transfer 

and paid by the Secretary of State” (para. 76);  

 

32.2 “...the key words in article 5.2(a), for the purposes of the present case, 

seem to us to be those providing that the contractual or other debts that 
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shall not be transferred to the transferee are those which are ‘payable 

before the transfer’” (para. 78);  

 

32.3 “...the relevant debts have to arise before the transfer in order to come 

within the State guarantee provided for in section 184” (para. 79); and  

 

32.4 “Since [the] claimant was unfairly dismissed by the acquiring employer after 

transfer, PCL’s liability to pay the basic award and notice pay cannot 

sensibly be said to constitute a liability of a transferring employee.  As at 

the time he is being transferred there is no such liability...” (para. 84) 

 

33. With regard to the types of pre-existing debts with which a transferee may legitimately 

obtain relief from the Secretary of State, following a “non-liquidation” insolvency 

transfer (i.e. a relevant transfer attracting the limited protection afforded by Reg. 8 (6)), 

these are specified in section 184 Employment Rights Act 1996 and include: 

 

33.1 Arrears of pay (which is broader than simple salary payments – see section 184 

(2) ERA); 

 

33.2 Notice pay; 

 

33.3 Holiday pay; and 

 

33.4 A basic award of compensation for unfair dismissal. 

 

34. The amounts of such payments are, however, subject to statutory caps.  The cap on 

the amount of a week’s wages is currently set at £430 (with effect from 1 February 

2012), and arrears of pay up to a maximum of only 8 weeks may be reclaimed from 

the Secretary of State (section 184 (1) (a) and 186 ERA).  Any pre-existing debts 
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which exceed the amounts payable by the Secretary of State under Part XII of the 

ERA will fall upon the transferee; Reg. 8 (6) is not, therefore, a complete “get out of jail 

free” card for prospective purchasers.  

 

Reg. 9 – Varying Terms and Conditions Post-Transfer 

35. In addition to relieving some of the financial burdens ordinarily imposed on transferees 

following a relevant transfer, if at the time of a transfer the transferor is subject to 

“relevant insolvency proceedings”, Reg. 9 TUPE permits – in strictly defined 

circumstances – variations to the terms and conditions of affected employees to be 

made.  

 

36. In order to be a “permitted variation”, Reg. 9 (7) stipulates that the following criteria 

must be satisfied: 

 

“(a)  the sole or principal reason for it is the transfer and is not an 

economic, technical or organisational reason entailing a change in the 

workforce4; and 

 

(b) it is designed to safeguard employment opportunities by ensuring the 

survival of the undertaking, business or part of the undertaking or business 

that is the subject of the relevant transfer”. 

 

37. One interesting question is whether agreed variations which were “designed to 

safeguard employment opportunities” (by reducing the cost base of the struggling 

business), but in fact fail to achieve the objective of “ensuring the survival of the 

undertaking” would be deemed valid; or whether, upon a subsequent insolvency taking 

place a short time after the detrimental changes have purportedly taken effect, the 

                                                           

4
 Agreed variations, the sole or principal reason for which is an economic, technical or organisational 

reason entailing a change in the workforce, are valid under Reg. 4(5)(a) TUPE. 



16 

 

employees’ original terms and conditions would be revived – with consequent effects 

on the level of their redundancy payments etc.  

 

38. In addition to the strict criteria set out above, in order to constitute a “permitted 

variation”, numerous procedural requirements and formalities must also be complied 

with.  Any agreement must be reached between “the transferor or transferee (or an 

insolvency practitioner) and appropriate representatives of assigned employees” (Reg. 

9 (1)).  In practice, discussions regarding possible variations to employees’ terms and 

conditions are likely to overlap with, and/or form part of, the information and 

consultation process pursuant to Reg. 13.  The procedural requirements for electing 

“appropriate representatives” are essentially the same as those set out in Reg. 14; the 

only material difference is that Reg. 14 (1) (d) need not be complied with.  However, it 

will be important to ensure that the terms of reference for the appropriate 

representatives are apt to cover discussions about potential Reg. 9 variations, as 

these may be distinct from those issues which commonly form part of the information 

and consultation process. 

 

39. One notable difference between Regs. 9 and 13 is the absence in Reg. 9 of an 

express “fall back” position to cover the situation where no appropriate representatives 

are elected by the affected employees (which may be contrasted with the duty to 

consult with individual employees – found in Reg. 13 (11) – in circumstances where no 

elected representatives are forthcoming).  On its face, therefore, it seems that Reg. 9 

may only come into play in circumstances where there are “appropriate 

representatives” of affected employees (whether trade union representatives or 

elected representatives, satisfying the procedural requirements of Reg. 14) with whom 

the transferor / transferee may negotiate.   
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40. Finally, where the negotiations take place with non-trade union elected 

representatives, the procedural formalities in order to constitute a binding agreement 

are more onerous – in such circumstances:: 

 

40.1 The agreement must be in writing and signed by each of the representatives who 

have made it or, where that is not reasonably practicable, by a duly authorised 

agent of that representative (Reg. 9 (5) (a)); and 

 

40.2 The employer must, before the agreement is made available for signature, 

provide all employees to whom it is intended to apply on the date on which it is to 

come into effect with copies of the text of the agreement and such guidance as 

those employees might reasonably require in order to understand it fully (Reg. 9 

(5) (b)). 
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