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SMITH BERNAL WORDWAVE 

MR JUSTICE KENNETH PARKER:   
Introduction  

1. This is an application for permission, the substantive hearing to follow if permission 
were granted, to challenge the procedures followed by the defendant, the Secretary of 
State for the Home Department, in licensing experiments on animals under the 
arrangements enacted in the Animals (Scientific Procedures) Act 1986, as amended in 
2013 ("the 1986 Act").   

2. The claimant, the BUAV, is an animal welfare organisation.  The BUAV was founded 
in 1898 and it works to bring about an end to animal experimentation principally on 
ethical grounds, whilst drawing attention to what it perceives to be scientific 
weaknesses in scientific experiments using animals.  It seeks also to ensure that 
existing legal protections for laboratory animals laid down by Parliament are enforced.   
The BUAV points out that the Secretary of State makes her licensing decisions in 
conditions of considerable secrecy and researchers who conduct experiments upon 
animals seek to keep what is done to the animals, and often the facts of the 
experiments, out of sight.   

3. Section 24(1) of the 1986 Act makes it an offence for the Secretary of State or her 
employees to disclose information given in confidence and obtained in the exercise of 
functions under the Act.  The BUAV is able to find out about licensing decisions only 
after research papers describing the experiments have been published in scientific 
literature, usually years after the licensing decisions were made.  Such papers tend to 
say little about what the animals experienced.  Requests by the BUAV under the 
Freedom of Information Act 2000, which can be made of universities, are often 
strongly resisted and the enforcement process to achieve disclosure is lengthy. 

The legal framework  

4. The licensing regime, as I have already noted, is governed by the 1986 Act, which as 
amended came into force on 1 January 2013.  The 1986 Act transposed an EU 
Directive into domestic law.  The purpose of the Act is to make new provision for the 
protection of animals used for experimental or other scientific purposes.  It regulates 
scientific procedures applied to living vertebrates, including all mammals, where the 
procedure may have the effect of causing the animal pain, suffering, distress or lasting 
harm (see sections 1(1) and 2(1)).  The threshold is that the level of suffering be 
equivalent to that caused by the introduction of a needle in accordance with good 
veterinary practice (see section 2(1)).  Absent the requisite licence, such procedures 
amount to offences under, amongst other provisions, sections 3 and 22.  The regime is 
supported by guidance published by the Secretary of State under section 21(1), that is 
the Guidance on the operation of the Animals (Scientific Procedures) Act 1986, dated 
March 2014.  The 1986 Act provides for the licensing of the places involved in animal 
experimentation (section 2C), the people who carry out animal experimentation (section 
4), and the research itself (sections 5, 5A, 5 B, 5C, 5D, 5E, 5F and 5G). 

5. The present claim focuses on the process for licensing the research itself, that is the 
project licence. 
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6. The Secretary of State must exercise her functions with a view to ensuring compliance 
with the principles of replacement, reduction and refinement: the 3Rs (see section 
2A(1)).  The principle of refinement is that everything done to the animals must be 
refined so as to eliminate or reduce to the minimum any possible pain, suffering, 
distress or lasting harm to those animals (see section 2A(2)(c)).  An application for a 
project licence is a detailed document setting out, amongst other things, the programme 
of work, the purpose of the research, the justification for the use of animals in the 
manner sought, the researcher's expertise and the steps that will be taken to minimise 
suffering.  Section 5A is a key section: 

"5A Application for a project licence. 

 (1) An application for a project licence must—  

(a)specify the programme of work the applicant wishes to be specified in 
the project licence;  

(b)specify the regulated procedures, the descriptions of animal and the 
place or places the applicant wishes to be specified in the project licence;  

(c)include information on the matters set out in Annex 6 of the Animals 
Directive;  

(d)include such other information as the Secretary of State may 
reasonably require; and  

(e)be accompanied by a project summary.  

 (2) A project summary is a statement, in non-technical language, which 
(subject to subsection (3)(a))— 

 (a)describes the proposed programme of work and states the objectives 
of the programme, the predicted harm and benefits of the programme and 
the number and types of animal to be used in the programme;  

(b)demonstrates that the proposed programme of work would be carried 
out in compliance with the principles of replacement, reduction and 
refinement.  

 (3) A project summary must not contain—  

(a)any information of a confidential nature or any information the 
publication of which may lead to the infringement of any person’s 
intellectual property rights;  

(b)names or addresses or any other information from which the identity of 
the applicant or any other person can be ascertained.  

 (4) If the Secretary of State receives an incomplete or incorrect 
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application for a project licence the Secretary of State must, as soon as 
practicable, inform the applicant of the following matters— 

 (a)the fact that the application is incomplete or incorrect;  

(b)the additional information that needs to be provided by the applicant to 
complete or correct the application; and  

(c)the fact that the period mentioned in subsection (7) will not begin until 
the Secretary of State has received the additional information. 

 (5) Subsections (6) to (9) apply if the Secretary of State receives a 
complete and correct application for a project licence or receives 
information from an applicant that completes or corrects an application 
for a project licence. 

 (6) The Secretary of State must as soon as practicable—  

(a)acknowledge receipt of the application or (as the case may be) receipt 
of the information; and  

(b)inform the applicant of the effect of subsections (7) to (9).  

 (7) Within the period of 40 working days beginning with the day on 
which the Secretary of State receives the application or (as the case may 
be) the information, the Secretary of State must— 

(a)grant a project licence to the applicant (in the terms specified in the 
application under subsection (1)(a) and (b) or in those terms with such 
modifications as the Secretary of State thinks appropriate); or  

(b)serve on the applicant a notice under section 12(1) indicating the 
Secretary of State’s intention to refuse the project licence.  

 (8) On one occasion within the period mentioned in subsection (7), the 
Secretary of State may by notice to the applicant extend the period by up 
to 15 working days. 

 (9) The Secretary of State may exercise the power in subsection (8) only 
if, and to the extent that, the Secretary of State considers its exercise is 
justified by the complexity or multi-disciplinary nature of the proposed 
programme of work." 

7. Applications are first assessed by Home Office inspectors, who are appointed under 
section 18(1).  Discussions between applicants and the Home Office, both before the 
application is submitted and once it has been received, may result in its being refined.  
The Secretary of State may consult an independent assessor (see section 9) and may 
also refer the applications to the non-departmental statutory committee for the 
protection of animals used for scientific purposes (see sections 19 and 20).  The 
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inspector considering the application then makes a recommendation to the Home Office 
official making the decision on the Secretary of State's behalf.  The decision is usually 
made solely on the basis of the inspector's advice.   

8. As to the decision itself, the proposed programme of work is subject to an evaluation 
governed by section 5B.  If the evaluation is not favourable, the Secretary of State is 
not permitted to licence it (see section 5B(1)).  The evaluation is favourable only if, 
amongst other things, the programme of work is designed to enable the regulated 
procedures to be applied in the most humane way possible (see section 5B(2)(c)).  A 
favourable evaluation also requires that the predicted benefits of the programme of 
work justify the suffering to be caused (see section 5B(2)(b) and (3)(d)).  
Consideration must also be given to the expertise and the application of the 3Rs and to 
the care of the species to be used (see section 5B(4)(a), (c) and (d)).  The decision must 
also be made with a view to ensuring compliance with the principle of refinement (see 
section 2A(1) and (2)(b)).  The section 5B evaluation also requires compliance with 
the 3Rs to be assessed (see section 5B(3) (b)). 

9. A project licence may be granted only to a person who undertakes responsibility for the 
overall implementation of the specified programme of work (see section 5C(1)).  The 
licence must include a condition requiring a holder to ensure the regulated procedures 
are those which, to the greatest extent, cause the least suffering (see Schedule 
2C(18)(1)(c) and section 10(1)).  If a licence is granted, a short sealed front sheet 
entitled Project Licence is attached to the entirety of the application itself.  The front 
sheet licences the conduct described in the application form, which becomes a schedule 
to the licence.  Licences may last for up to 5 years (see section 5E(1)). 

Background  

10. This application arises from decisions made over a decade ago to licence a programme 
of neuroscience experiments upon awake macaque monkeys at, amongst other 
institutions, Newcastle University.  The licences provided for monkeys' brains to be 
opened under general anaesthetic and for permanent surgical devices to be implanted 
into their skulls, brains and eyes to permit their heads to be immobilised when they 
were awake, to provide direct access to their brains, and to allow their eye movements 
to be recorded.  Then, when awake, the monkeys were restrained in chairs and by the 
head for up to 9 hours per session and required to comply with behavioural 
experiments.  The experiments apparently continued every weekday.  Because the 
monkeys would not otherwise co-operate, they were severely deprived of water, so that 
thirst, and the possibility of a fluid reward, would compel them to comply.  Individual 
monkeys were required to participate in this programme of experiments for years 
before they were killed.  Their fluid intake was further reduced if they did not 
co-operate.  It would appear that they were allowed a period of free access to water of 
more than a weekend only three times a year.  This was basic neuroscience research, 
and on the material that I saw it was unclear whether it had any direct or immediate 
application to human or animal welfare. 

11. It appeared that this programme was originally authorised by Home Office licence PPL 
60/2405, which expired in 2004.  It was then succeeded by PPL 60/3362.  That 
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licence was followed in 2009 by PPL 60/4037.  The 2009 licence apparently expired 
on 18 November 2014, but it appears that the research is continuing. 

12. Despite the need for severe fluid restriction to make the monkeys co-operate and for 
restraints, the application scheduled to the licences represented that the monkeys would 
not be distressed by the behavioural experiments.  It was said, for example, that 
monkeys will simply not co-operate in chair sitting and certainly not in actual task 
performance if they are distressed or in pain.  A successful application to licence 
similar research at University College London, for example, said that none of these 
tasks is in any aversive or stressful for the animals to carry out.  On the contrary, most 
monkeys are keen to work on the trained tasks. 

13. A licensing authority in Berlin rejected an appeal against refusal of a licence for similar 
research to be carried out in Germany.  The German authority said this: 

"With experiments lasting from 100 to 400 days, [the monkeys] are so 
repeatedly thirsty over such long periods of time and know that they can 
quench this thirst only by tolerating having their heads immobilised in the 
primate chair that they surrender to this immobilisation time and again in 
order to be able to satisfy the existential need to quench their thirst.  The 
animal learns that it has no alternative to achieving this goal.  In order to 
avoid a life-threatening suffering (thirst), the animal has to endure another 
considerable suffering (being immobilised in the primate chair).  

... It is furthermore to be assumed that the animals, on account of their 
cognitive level, are aware of their hopeless situation and suffer 
considerably from this stress." 

14. I now refer to the correspondence.  The disclosure to it of the redacted version of the 
Newcastle licence caused concern to the BUAV that the defendant was not following in 
a number of identified respects a lawful procedure in the grant of licences.  Following 
correspondence, the position was explained, clarified and amplified so that the BUAV 
was satisfied save in one respect.  In essence, the BUAV remain concerned that the 
defendant was granting licences when it disagreed with the applicant's prediction of the 
level of harm or distress that the proposed project could be expected to cause to the 
animals in question and had, first, failed to inform the applicant of the disagreement 
and, secondly, failed sufficiently to bring home to the applicant that it had made an 
incorrect and inappropriate prediction. 

15. On looking at that aspect, it seemed to me that the pre-action correspondence might not 
have unambiguously distinguished between an explanation and justification of what 
had happened, or had probably happened, in respect of the Newcastle licence and an 
explanation of what is said now happens under the amended 1986 Act and the current 
statutory guidance.  In a letter of 16 June 2014 from the Treasury Solicitor to the 
BUAV, the following was stated: 

"We accept that the wording of the Newcastle and UCL licence 
applications provide views on the severity of some of the regulated 
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procedures with which we do not agree.  However, we maintain that 
leaving those words in the application form did not affect the authority of 
the granted licence.  To insist on a word by word re-write in the case of 
every application would necessitate a considerable amount of work for 
both applicants and Home Office inspectors." 

16. It could reasonably be inferred from this passage in the letter that at the time that the 
Newcastle licence was granted the defendant did not regard itself as obliged to inform 
an applicant that it did not accept the accuracy of material information, for example 
regarding the predicted level of distress likely to be suffered by the animals in question, 
or obliged to insist in such a case upon the applicant amending the application so as to 
accord with the defendant's view of the matter before proceeding to determine the 
application.  Later in the letter, the following was stated: 

"The Home Office is happy to state publicly and, if necessary, include 
provision on their website or in guidance that the details in the schedule to 
the licences which are not material to the licence authorities may contain 
information not necessarily agreed by the Secretary of State.  However, 
we see no need to change the day to day processing of licensing 
applications.  Nevertheless, the Home Office does accept that any 
important point of difference should be highlighted to applicants and, on 
occasion, will result in amendments being made to the application." 

I take this passage in the letter to be addressing the present procedures for determining 
licence applications and it can be seen immediately that this description of present 
procedures would be markedly different from that which I said might be inferred to 
have prevailed at the time of the Newcastle licence. 

17. In a letter dated 24 July 2014 from the Treasury Solicitor to the BUAV, there was 
further discussion of the Newcastle licence.  The following was said in particular: 

"In conclusion therefore the Home Office accepts in principle that there 
are scenarios in which licence application forms must be amended before 
grant.  In particular this must happen when the description of the work to 
be carried out is inaccurate or not agreed with the Home Office.  In the 
particular case of licence 60/3362 however, the Home Office does not 
accept that the words referred to needed to be removed or modified.  It 
would be an odd process to force an applicant to include words with 
which they did not personally agree or to remove words irrelevant to the 
consideration of the application.  Subjective statements setting out the 
personal views of the applicant in a schedule to the licence need not be 
removed before an application is granted.  The make such amendments 
would be to alter the impression of the application made in potentially 
misleading ways." 

It is not entirely clear whether in that passage the author of the letter was seeking to 
describe the position at the time of the Newcastle licence or was purporting to describe 
the present position.  As will emerge, if it was the latter, the description was somewhat 
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unsatisfactory. 

The claimant's case  

18. Mr Adam Sandell, on behalf of the BUAV, submitted, on the basis of material to which 
I have referred, that the present procedures for determining licences are unlawful.  He 
made three connected submissions.  He submitted, first, that when faced with an 
incorrect application, which must mean an application containing a material error, the 
Secretary of State must inform the applicant and cannot grant a licence until the error 
has been fixed (see sections 5A(4), 5A(5) and 5A(7)(b)).  The failure to ensure that the 
applicant acknowledges the suffering to be caused on the face of the application prior to 
the grant of a licence breaches section 5A(4) and if a licence is issued in such 
circumstances, it is issued ultra vires.  He also submitted in that context that the 
inspector had to draw the attention of the administrative decision maker to material 
errors by the applicant about the suffering to be experienced.  If the decision maker 
were left in the dark as to any such error, he or she could well then grant a licence on an 
incorrect basis.  He finally submitted in this context that the hazard to the animals in 
question would be heightened if the licence scheduled an application that contained 
what the grantor of the licence regarded to be a material error about predicted distress 
or suffering of the animals in question. 

19. However, in my judgment, whatever the position might have been at the time of the 
Newcastle licence, the scenario postulated by Mr Sandell as the basis of his 
submissions does not accord with the amended legislation, the current statutory 
guidance or the procedures in practice now followed by the defendant. 

20. As to the legislation, Parliament has in terms imposed an obligation on the defendant, if 
she receives an incomplete or incorrect application for a project licence, to inform the 
applicant accordingly, specifying the information needed to complete or correct the 
application.  Furthermore, the defendant may not proceed to determine the application 
until it has been appropriately completed or corrected (see section 5A(4) of the 1986 
Act). 

21. The applicable statutory guidance hammers this point home.  At paragraph 5(10), it is 
stated that: 

"In carrying out the evaluation [for granting the licence] we must: 

... 

• classify prospectively as ‘non-recovery’, ‘mild’, ‘moderate’ or ‘severe’ 
the likely severity of each series of regulated procedures that would be 
applied as part of the programme of work and confirm [my emphasis] or 
revise [my emphasis] the proposed severity category for each protocol." 

22. As to current administrative procedures, on 2 February 2015, Ms Susan Houlton, Chief 
Inspector in the Animals in Science Regulation Unit of the defendant, filed a witness 
statement which set out those procedures in some detail.  In particular she said this 
under the heading of Assessment: 
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"The Inspector identifies omissions or required changes that must be 
addressed before the final HBA [Harm Benefit Analysis] can be 
undertaken.  The commonly encountered deficits relating to harms and 
benefits fall into the following categories (based on guidance on the 
operation of ASPA, Appendix I): 

... 

c. failing to sufficiently address the application  

   of the 3Rs: 

i. omission of, or incomplete, information necessary to consider 
whether or not all 3Rs have been addressed - for 
example, missing information on how harms are reduced 
to a minimum consistent with scientific objectives and no 
justification given for circumstances where recognised 
good practices are not employed e.g. use of analgesia; 
social housing. 

ii. reassurance that alternatives to in vivo use could not meet 
the scientific objectives 

d. failing to adequately estimate harms: 

i.  procedures on animals not sufficiently detailed to estimate 
harms to individual animals  

ii. no information on nature and level of harms  

   iii. insufficient information welfare  

        assessment or humane end-points  

iv. inappropriate assessment of severity classification 

v.  no or insufficient justification for Re-Use of animals." 

She then concluded that section by saying the following in paragraph 11 of her witness 
statement: 

"Once the application is complete and has the essential information 
necessary for an HBA to be conducted, it is adjudged to be 'complete and 
correct' in terms of section 5A(5) of ASPA.  The assessment and HBA is 
completed on the PPL assessment form (Annex A) and a recommendation 
for referral, granting or refusal is made.  The Inspector articulates their 
weighting of harms and benefits, and the weighting of the benefits against 
the harms.  The Inspector states whether or not the analysis supports 
recommendation of referral, granting or refusal of the project." 
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This was the final conclusion of her witness statement, paragraph 17: 

"As stated above, I am not sure I entirely understand the challenge in this 
claim for judicial review.  In particular I do not understand the reference 
in the declaration which is sought to a suggested obligation on the part of 
the Secretary of State to 'ensure that errors in project licence applications 
are corrected in the minds of applicants and in the information that is 
provided to those making licensing decisions'.  As set out above, if an 
application is not considered to meet all relevant requirements (including 
satisfying the HBA) then an iterative process is followed to give the 
applicant an opportunity to comply, but if that opportunity is not taken 
then ultimately the application will be rejected." 

23. Ms Houlton also exhibited the current internal proforma for the assessment of project 
licence applications.  The assessor must indicate whether the project summary is 
acceptable in terms of, inter alia, the description of the predicted harms and benefits 
and compliance with the 3Rs principles.  In the specified list of mandatory matters for 
consideration, the assessor must consider whether the controls for adverse effects are 
adequate and whether severity limits are appropriate. 

24. I am satisfied on this material that, whatever the position might have been at the time of 
the Newcastle licence, the defendant is now obliged to draw the attention of the 
applicant to any incorrect or incomplete information bearing materially on the harm and 
benefit analysis and to insist upon the applicant giving correct and complete 
information bearing materially on that issue before any licence can be granted.  I am 
also satisfied that the defendant in practice fully complies with that obligation. 

25. That might be thought to be sufficient to dispose of the present application.  However, 
Mr Sandell has a further submission which, because it might on one view be thought of 
as somewhat elusive, I shall set out in his own language. 

26. He submitted that faced with a prospective licence holder who does not understand the 
suffering that will be caused, the Secretary of State must either ensure that the applicant 
acquires a proper understanding of the suffering to be caused or refuse the licence.  
Granting a licence without taking steps to ensure that the applicant understands the 
suffering to be caused risks causing more suffering than necessary and so breaches 
sections 2A(1) and 5B(1).  The licence decision is ultra vires on that basis. 

27. The hypothesised scenario appears to be as follows.  An applicant in an application for 
a project licence has given incorrect or incomplete information materially bearing on 
the HBA.  He may, for example, have stated a level of predicted distress or suffering 
which the inspector assesses as incorrect.  The defendant must, under the regime that I 
have explained earlier, tell the applicant of the incorrect or incomplete information and 
require the application to be amended appropriately. 

28. However, on Mr Sandell's argument, the defendant must go much further.  The 
defendant must take steps to bring home to the applicant the error of his ways and must 
ensure, presumably through some form of advice, counselling, guidance or instruction, 
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that the applicant fully takes on board the nature and extent of his failure.  Unless this 
were done, so runs the argument, no licence might lawfully be granted to the applicant 
given the risk that an applicant putatively not having undergone successfully such an 
instructional procedure would pose to the welfare of animals if he were granted a 
licence. 

29. I reject that submission for a number of reasons.  First and foremost, Parliament has, 
by section 5A of the Act, carefully and deliberately delineated what must happen if an 
applicant gives incorrect or incomplete information, namely that the applicant must be 
told and he must correct or complete the information before the application can 
properly be determined.  In pursuit of the protection of animals, Parliament could have 
imposed further obligations on the defendant in such a situation but chose not to do so.  
The statutory guidance, as already explained, scrupulously follows the legislative code 
in this relevant respect.  For this court to endeavour to supplement the 1986 Act in the 
manner predicated by Mr Sandell's argument would be, in the celebrated phrase of 
Viscount Simonds, Lord Chancellor, a naked judicial usurpation of the legislative 
function. 

30. Secondly, it would be extraordinarily difficult for this court to prescribe with the 
necessary precision, completeness and due regard for the interests of all potentially 
affected persons, including applicants for licences, the criteria for, and content and 
conditions of, the putative obligation postulated by Mr Sandell, including laying down 
how the Secretary of State should be satisfied that the applicant had been successfully 
educated.  The 1986 Act, as amended, creates a complex and specialised area of public 
administration.  The circumstances of each applicant and application differ markedly 
and this court lacks the expertise and institutional competence properly to seek to 
design a programme that could reasonably be expected to address each of the situations 
that might well arise.  This point again emphasises that, if any further obligation is to 
be imposed on the defendant, it is a task exclusively for the legislature. 

31. Thirdly, even if the first two objections could, quod non, be overcome, it would, in my 
view, be wholly wrong for this court in the present context to seek to place the 
defendant in a straitjacket, prescribing how the defendant should act if presented with 
an applicant who had given incorrect or incomplete information.  Parliament has left 
the defendant to decide what to do in those circumstances.  The defendant would no 
doubt consider each case on its individual merits and she might well in certain instances 
remain concerned by the nature and/or extent of the applicant's failure.  If that situation 
arose, it would be for the defendant to decide within her lawful margin of appreciation 
(which, I should add, would be plainly very extensive indeed in the present statutory 
context) what further steps, if any, might be appropriate, having due regard to the 
policy of the 1986 Act and the legitimate interests of all affected parties.  It is not 
inconceivable that in an extreme case the nature and/or extent of the failure might raise 
a serious question as to whether the individual applicant was a fit and proper person to 
be licensed under the Act.  The 1986 Act then confers ample powers on the defendant 
to take appropriate action to secure that the objectives of the legislation are not 
frustrated. 

Conclusion  
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32. On analysis, this application for permission is not arguable.  In my view, the current 
regime is plainly set out in the 1986 Act, as amended, and the procedures followed 
under that regime comply scrupulously with the legal requirements.  Nor, on analysis, 
for the reasons stated, is there an arguable basis for the further obligation advocated by 
Mr Sandell in the submission that I have rejected at the end of this judgment. 

33. Accordingly, I refuse permission to apply for judicial review in this case. 

34. MR GREATOREX:  My Lord, I am grateful for the judgment having been given so 
promptly and I am sorry that the message did not get through about last week.  My 
Lord, I have got an application for costs.  There is just one point, if I may, about the 
judgment.  There was a part where your Lordship, I think, was reading from my 
learned friend's skeleton argument.  I do not suggest the importance is necessarily -- it 
was obviously important material.  This is the bit where the skeleton argument referred 
to the Newcastle experiments and said that the experiments were basic neuroscience 
research, with no direct or immediate application to human or animal welfare.  Well, 
the benefit section of that was entirely redacted.  I cannot say that what Mr Sandell 
says is wrong, I do not have instructions either way, it was not a point in issue of 
relevance but it may be thought to be, I do not know, if it turns out to be, I want to have 
expressed it.  

35. MR JUSTICE KENNETH PARKER:  Certainly the German application, which I took 
to be the same thing, seemed to recognise that there was no immediate benefit. 

36. MR GREATOREX:  I cannot say that what Mr Sandell says was wrong at all but it is 
just a point that there is bound to be some interest and it may turn out that that is 
important.  So I just raise that for your Lordship's consideration. 

37. MR JUSTICE KENNETH PARKER:  Thank you. 

38. MR GREATOREX:  My Lord, the only other very minor point, straight after that, 
paragraph 28 of the skeleton is a reference to a licence being renewed.  There is no 
system of renewals under the Act.  Each application is a new application starting 
afresh and must follow the same process. 

39. MR JUSTICE KENNETH PARKER:  Has a fresh one then been granted?  

40. MR GREATOREX:  My Lord, I do not know, I am afraid.  I do not have instructions 
that it has not.  That was not one of the things that those instructing me had pointed 
out. 

41. MR JUSTICE KENNETH PARKER:  You must know whether it is continued or not, 
must you not? 

42. MR SANDELL:  If I can assist with that, my Lord.  We were told in correspondence 
by the Treasury Solicitor that this programme of research -- 

43. MR JUSTICE KENNETH PARKER:  Is still going on. 
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44. MR SANDELL:  -- is continuing and is therefore -- 

45. MR JUSTICE KENNETH PARKER:  Right, well, I will use different language but I 
will say that it is continuing unless you can tell me to the contrary. 

46. MR SANDELL:  No, my Lord. 

47. MR JUSTICE KENNETH PARKER:  Thank you. 

48. MR GREATOREX:  My Lord, as far as costs are concerned, there is a schedule.  
Perhaps I should give my learned friend an opportunity to say whether there is any 
dispute in principle. 

49. MR JUSTICE KENNETH PARKER:  It is up here now, is it? 

50. MR GREATOREX:  My Lord, it comes to just under £3,000.  Of course, that does not 
include today but making allowances and taking a reasonably rough and ready 
approach, because today would take it over £3,000, I would ask for £3,000 as a round 
figure for our costs.  I do not know what the claimant's position is either on principle 
or on quantum. 

51. MR JUSTICE KENNETH PARKER:  That is a different matter entirely.  I do not 
think I have got a schedule.  Do you have a copy of it?  Thank you.  You do not have 
a figure for today then that would be added?  

52. MR GREATOREX:  No, my Lord.  It looks like it is going to be less than an hour by 
the time we come out, which would be another £260 for my solicitor and myself. 

53. MR JUSTICE KENNETH PARKER:  So that is £3,189, if I am right.   

54. Yes, Mr Sandell? 

55. MR SANDELL:  My Lord, on costs, I think my learned friend applies for a clean 
£3,000.  On the amount of costs we say nothing.  On the principle of costs, I would 
respectfully invite your Lordship to find that the appropriate order in all of 
circumstances here is that there be no order for costs.  I make that submission on the 
following bases taken together.  The first is that my client is a supporter-funded public 
interest organisation and it brought this claim in the public interest not in its own 
private interests.  It was a serious case, as your Lordship recognised in giving his 
reasons for reserving judgment, and it is right that the court has taken it appropriately 
seriously. 

56. Secondly, the Home Office's approach in what went on prior to last week's hearing put 
my client in a very difficult position.  As your Lordship has observed in his judgment 
on several occasions, it was not easy to discern from the correspondence exactly what 
the Home Office was saying about its current position and indeed not really easy to 
discern the significance of the witness statement until the Home Office revealed its 
hand during the course of the hearing last week as to exactly what its position was.  
That was why my client sent the letter the day before the hearing to the Treasury 
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Solicitor, which your Lordship will remember I handed up during the course of last 
week's hearing, saying well, hang on, there may be nothing between us; if that is so, let 
us know now because we do not need tomorrow's hearing.  Response to that there was 
none.   

57. Finally, my Lord, as a result of bringing these proceedings, if your Lordship's judgment 
is, if I may say so respectfully, correct -- I have a separate application to make in a 
moment -- then the BUAV has achieved a substantial part of what it wanted, which was 
to get a clear ruling and indeed clarification, if I can echo the words from last week, in 
the mind of the Home Office as to exactly what their duties are when applicants make 
material mistakes in licences that go to the suffering and to the experience by the 
proposed experimental animals.  So, my Lord, for all of these reasons, I respectfully 
invite the court in this public interest case to consider that the appropriate ruling on the 
costs is that there be no order.  I do have another application to make. 

58. MR GREATOREX:  My Lord, I can go through each of those reasons in turn if your 
Lordship wishes me to but, in my submission, it is a brave attempt, however I 
understand why he does it, but with the greatest respect, it is entirely hopeless.  The 
normal rule is that costs follow the event and your Lordship has found that the claim is 
unarguable.  So far as the first submission, that it is a supporter-funded organisation, 
well that just cannot be relevant.  I think there was actually an application, albeit not 
pursued, for a protective costs order, originally but the cap sought there was £10,000, if 
I remember correctly, and, my Lord, we are well under that.  So to the extent that there 
is any public interest element, that would reflect perhaps in the quantum but we are 
well under the cap that the claimants themselves proposed.  In any event, it is 
suggested that this is a point of principle.   

59. The next reasons I cannot accept.  The argument seems to be that somehow we, the 
defendants, have confused matters.  My Lord, I simply cannot accept that.  Whatever 
the position may have been in the pre-action correspondence, because your Lordship 
accepted that there may be two ways of reading those, that was water under the bridge a 
very long time ago and the fact of the matter is that even when presented with the 
witness statement over 2 weeks before the hearing, the claimants persisted with the 
claim, and, in any event, it was odd that the claimant was litigating by reference to the 
pre-action correspondence rather than what we had said in the summary grounds of 
defence, and I do not know if your Lordship needs reminding of that but that was 
essentially making the points that your Lordship has upheld and making clear -- and if 
your Lordship wants the reference, it is at page 46 in the bundle -- the way that it was 
put in the summary grounds of defence was "where an application is considered not 
acceptable (including where the defendant disagrees with the applicant's judgment 
about the severity limit) then amendments are sought and if appropriate changes are not 
forthcoming then the application will be dismissed".  That is essentially the basic 
point.  As for saying that there is some sort of interest in having a clear ruling, my 
Lord, it cannot be right to say that simply to get a High Court judge to read out what the 
Act says and what the guidance says is a proper purpose in bringing proceedings.  If 
this was matter where the claimants had relied on something other than matters of over 
11 years ago and there was some sort of genuine confusion that required a witness 
statement to be produced, then that may be a separate case but that is not this case 
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because, as I say, the witness statement is entirely consistent with the summary grounds 
of defence, the Act and the guidance and says nothing new.  In any event, that had no 
deterrent effect at all on the claimants and writing a letter the day before the hearing 
saying well, we expect you to say something today before tomorrow's hearing, when 
we had made our position clear throughout, in my respectful submission, is no basis for 
depriving us of our costs.  We have taken a more generous approach on costs 
previously.  My learned friend and I went against each other on a previous occasion, 
that was Ouseley J, and it had been agreed in that case that we were not going to pursue 
costs in that matter but we had said in this case, and the correspondence and the 
references are there, saying we are -- correspondence we have had with you, and your 
Lordship saw that the issue was narrowed down to this last one -- with respect to this 
remaining issue, we do not believe your position has got power and we have to warn 
you if you do pursue it we will seek costs, so the claimants had their eyes open and 
your Lordship has found the case to be unarguable, so, in my submission, there is really 
no case at all for departing from the usual rule. 

60. MR JUSTICE KENNETH PARKER:  Thank you very much. 

61. I believe that this is a case where the successful defendant should get its costs.  As for 
the various grounds, it does not seem to me the fact that this has been brought by a 
public interest organisation that is pursuing what it perceives to be public interest 
purposes rather than private purpose is a good reason for depriving the defendant of all 
or any part of its costs. 

62. As to the approach taken by the Home Office, it seems to me that the Home Office did 
make clear that it was governed by the Act as amended and the guidance, which, as 
shown by the judgment, sets out unambiguously what the present position is both as to 
identifying incorrect or incomplete applications and ensuring that the applicant submits 
an appropriately amended application in the light of the identification that I have just 
referred to. 

63. It seems to me that what has driven this litigation is the final submission that I dealt 
with in the judgment that was made by Mr Sandell.  The Home Office made 
abundantly clear in the witness statement that was filed 2 weeks before the hearing 
what its position was in respect of that matter and I have held that that position is 
unarguably correct.  I do not understand this to be a case where, even if that witness 
statement had come months ago, the litigation would have been dropped because the 
claimant was determined to bring before this court that particular argument.  It has 
done so but it has failed and therefore the defendant must have its costs in respect of 
that aspect as well. 

64. As to the final matter, about the significance of the judgment, I take this case to be no 
different from any other in which a claimant has not persuaded this court that the matter 
is properly arguable.   

65. Therefore, it does not seem to me that for any of the reasons advanced I should deprive 
the defendant of its costs and therefore I order on a summary basis that the claimant pay 
to the defendant costs assessed at £3,189. 



SMITH BERNAL WORDWAVE 

66. MR SANDELL:  My Lord, I rise again because I am instructed to apply for permission 
to appeal.  I confess I have not been in a position where I have been refused permission 
at the rolled-up hearing before but I believe that this court does have jurisdiction to 
grant permission in those circumstances. 

67. MR JUSTICE KENNETH PARKER:  No, I have refused permission to apply for 
judicial review.  You must now go to the Court of Appeal and seek to persuade them if 
there is an arguable case for granting permission. 

68. MR SANDELL:  I am most grateful, my Lord. 

69. MR JUSTICE KENNETH PARKER:  Thank you both very much again and I am sorry 
about the confusion on Friday, which was not your responsibility in any way, shape or 
form.  


