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CORINNE AMAT: I've been asked to speak to you about the role of the cabinet of ministers and of our department in the execution process.  About the importance in that context precisely of communications received from national institutes for human rights, NGOs and others to decide whether judgments have been properly executed by the authorities. 

      Let me first start with the execution process.  I will only very quickly record now the basis and the scope of the mandate under the convention and how in fact it concretely operates, well as I say, from a practical and procedural point of view. 

      Second then, I will of course speak about the role we, as department for the execution of judgment, have in the process. 

      So of course as to mandate of the cabinet of ministers, as you know the basis of this mandate is article 46 of convention Article 6 paragraph 1 undertaking that states undertake to abide by the judgments of the European courts to which they are party and article 462, indicate all judgments are committed to ministers to submit their execution, what does this mean concretely.  In fact every judgment of the European Court finding violation or finding a settlement undertakings from part of the authorities, every judgment is transmitted to the Committee of ministers.  This is important because there you will have all the governments in the Committee of ministers, all the governments of the respondent states sitting together and discussing collectively the technical difficult issues arising from the European Court's judgment.  They bear collective responsibility for their implementation, that's why I insisted quite a lot in my introduction on the fact that it's not one play there are a lot of inputs to be brought into this exercise. 

      So, they sit together and they discuss the special meetings devoted to human rights issues.  We have four meetings devoted to execution a year and during these meetings, well the state will present the information concerning the measures taken to abide by judgment. 

      When presenting this information the, one must remember that the state is free to choose the means by which they will implement the progress because, well, it's easier to sell what is needed to implement a judgment.  So we really try to develop that aspect and, luckily, the Committee of ministers supports us very much in doing so, also in the last years giving us more resources to achieve that. 

      So, it might be very different from one state to another, we might give different kind of assistance, written assistance, information on draft laws, going to the capitals meeting people, having tables with different actors and so forth. 

      The issues concern many states, we can also organise and we do also organise multilateral roundtables on some issues which prove also to be very efficient because, when states feel that they are not alone to face some problem it's sometimes easier to push several states to go ahead rather than one being alone, facing one problem. 

      We had a very interesting round table, for instance on the issue of non-exhaustion of domestic judgments, it proved to be very efficient, they came to the conclusion they would be used by domestic authorities and trying to find solutions to the space problem some states are facing. - you may know, the notes become public after the meetings.  In each case we prepare notes to state what this state of execution and underline the issue, on that basis the Committee will be able to adopt a decision encouraging or pushing for further steps. 

      Upon request of the Committee of ministers we might also act more in depth as experts on human rights issues and we are quite regularly asked to draft documents exploring all the requirements of the judgment, assessing the steps taken by the state so far and underlining the outstanding issues.  Those memorandum will come to help the Committee of ministers, in particular when the issues are very technical and if they need help, expertise, then we will draft longer papers to help them to decide on what steps should be taken in the different cases.  Of course we are also sometimes led to draft memoranda, not only on one case, this is an interesting thing, but on to picks.  When some problems are shared by several states it might be interesting to have an overall paper recalling what other requirements under the European courts case law, what is the practice of the Committee of ministers in that field, it's a very big domain, so it might be helpful sometimes to gather all the information on one topic to help the Committee to go ahead. 

      Last, but not least of course, we draft requests of the Committee of ministers, the interim, draft interim resolutions and draft final resolutions, texts that after afterwards discussed and amended by the Committee before adoption. 

      Well this is as to our assistance to the Committee of ministers.  Now, I would say that the less visible and maybe the most important part of our job lies in the second aspect of our assistance.  It's daily assistance that we bring to the states in the course of their work of implementation of judgments.  Of course we have regular meetings in Strasbourg with the delegations representing the states in the Committee of ministers, but we also have more and more contacts and direct contacts with the domestic authorities in charge of the execution question.  This is an important issue, because once you start to speak with the domestic authorities on the ground you notice that sometimes our requests are not so clear that we imagine that they are and that some explanation would be most helpful to explain our, let's say, Strasbourg jargon.  {laughter}.  I'm sure you know what I mean. 

      So we really try to develop this aspects of our work, it proves more and more to be efficient to go and meet people, not only in the ministry of foreign affairs or Foreign Office but also the Ministry of Justice, health, what ever, who is responsible for the issue that comes up in a judgment.  When you can discuss with people, face-to-face, it's much more likely that you will get of ministers can bring assistance to the states and can push the states and help and support the states in implementing the judgment. 

      The Committee has in effect various means to do so.  The first of these means is of course the debate, during the meetings.  Where the sharing of experience might help where also the peer pressure might help.  At the end of the debate you might have quite extensive decisions, those decisions becoming public they might also be at domestic level, some hints to do more afterwards. 

      The Committee of ministers may also adopt interim resolutions, on one side to take stock of what is already done but also to insist on the outstanding issues and to push the state go ahead and maybe to speed also what is going on. 

      Of course you have mentioned the case, Hirst, just before, I will mention it also some of you maybe aware, that the idea of the interim resolution is somewhere in the air with the Hirst resolution, where the slowness causes a problem in the light of the coming elections, the Committee will probably consider whether in the next examination, it might not be proper to adopt a neutral resolution, I can't of course say what the Committee will decide, but in such cases where urgency is, is an element the Committee can come quite quickly to a... to a quite strong interim resolution. 

      That said, I would also underline that among, the, some 8,000 cases before the Committee of ministers, if you look at the average, we rarely come to extreme, strong declarations from the Committee of ministers.  In my experience I more often see the Committee of ministers working as really a collective forum where, what people try to be imaginative, try to share and try to see, well we experience that, we do it that way, maybe you can adopt it and so forth, the sharing of experience I would say is much more the practice within the Committee of ministers.  I must say, also, that surprisingly it's quite efficient in many, many cases. 

      Now, what are we doing in all this, the department for execution?  Well, our department belongs to the directorate general of human rights and legal affairs.  Our mandate is to assist the Committee of ministers under article 46.  This assistance has in fact two aspects.  First of all we have to assist the collective body of the Committee of ministers when they supervise the execution, the second aspects is the assistance we can provide to the states individually, helping them to find out what to do or to make progress in the cases. 

      As to the first aspect we prepare for the Committee of ministers quite a lot of documents helping the collective supervision.  The first being, of course, the notes on the A notated close it's supervision and adopt the final resolution. 

      When assessing the situation and state of execution of a judgment, the Committee of ministers will examine three aspects in effect.  First, you probably know that, but maybe quickly repeating, first the whether the payment of just satisfaction has been made in the time that's it's indicated by the court, if not with the default interest that should be paid then.  Second, whether there are individual measures required to put an end to the violation suffered by the applicant or to erase, as far as possible, the consequences that he maybe still suffers from the violation.  Third, of course, the aspect concerning the general measures, that is to say all steps that should be taken to prevent similar violations to occur again in the future. 

      These are the three aspects that are taken into account when examining a situation after a court judgment. 

      
      I would just like, at this stage, to underline one point that is the limits, in fact, of the scope of the Committee of minister mandate, it's interested in the execution of the supervision of the judgment.  That is to say, all that is required by the judgment must be done and the committee of ministers will supervise that, but only that.  It's mandate does not go beyond that.  Even if the violation has occurred in an area where many other concerns exist, the Committee will not be able to tackle this in the framework of the implementation of judgment if it's not in the judgment itself. 

      This is an important point to keep in mind when approaching this issue of execution.  That said, I must admit that the limit of what is within or without the scope of the judgment is not always an easy task to define and some, well, some areas are very much a question of interpretation and there, of course, we have kind of marginal - to push dates a bit further than they would in fact do. 

      Now, even when, or once this scope of the judgment is defined there still might be problems in defining what kind of measures will give the right result or the expected result.  Once the measures have been decided, again we experience quite a lot of difficulties sometimes in their implementation, because it's not the department, because there are problems of funding, because quite a lot of different problems may arise in the course of the execution.  It is there that where the Committee judgment, but this will be exercised under the control of the Committee of ministers.  In other words, the Committee's ministers duty is to see whether the chosen means are likely to achieve the results that we need to have to abide by the judgment. 

      Well, also it is difficult of course to assess this precisely but I think that one may say that about some 500 legislative, administrative, practical reforms have been achieved under the control of the Committee of ministers in this forum.  Some would say 300 maybe are still queuing for the supervision of the Committee of ministers. 

      We have currently more than 8,000 cases pending for execution before the Committee of ministers.  Just to give you some more, what's the - figures, more than 1,300 new cases arrive each year for the Committee of ministers desks.  Among those you have more or less 200 leading cases, that is to say new cases that present new problems for the states that have to implement them.  The rest being, more or less, isolated incidents or cloned cases, that is to say cases that repeat in fact the violation that has already been found by the case in the previous leading case. 

      Now, how does the Committee of ministers operate and how will it be able to cope with all this?  As was mentioned we have regular meetings devoted to human rights acts and the meetings are held at deputy level, they are CMGH meetings, if you find them on the website the Committee of ministers, CMGH meetings, they are the those devoted to the execution of judgments. 

      Once judgment is transmitted to the Committee of ministers, the first thing that is expected from the respondent state is that it presents to the Committee of ministers within quite short period of time, within 6 months from the date that the judgment has become final, information on either the measures already taken or the measures to abide by the judgment.  Of course sometimes it might be quite difficult to have within 6 months already a full picture of what might be requested by a judgment, but what is at least expected in this first period of time is that the authorities be capable of indicating what they do to determine what should be done, be it working groups what ever, but some information should be given to the Committee of ministers, indicating that steps are taken at domestic level to start implementing the judgment. 

      Afterward, of course the Committee will continue to monitor and regularly take the case back to see how the steps go ahead and he will remain, well, sorry, the case will remain on the order of business of the Committee of ministers until all the requirements arising from the judgment have been fulfilled, then and only then the Committee will be able to 

      You can imagine in the exercise of trying to find what should we do, pushing people to do what they should do, the more you are in the best you can put it forward.  In its task the Committee has always been open to listen and to look at any information that can help to assess the situation.  The Committee takes not only account of the information submitted by the authority of the state, but various other sources of information, the other organs of the Council of Europe itself, not only the court but the parliamentary assembly, the commission, {inaudible} all different organs in the Council of Europe dealing with human rights we give help.  Some of them go on the ground, make reports, we always view this material to bring in sight into the picture we have of a situation. 

      Of course we also are very much interested in whatever the applicants can bring before us on their situation and what NGOs, institutions or human rights can do for us. 

      The basis now in the rules of the Committee of ministers, the famous rule number 9 of the rules of the Committee of ministers for the execution of judgments, you maybe know that rule.  Rule number 9 (1) allows the applicant to submit information to the Committee of ministers on the individual measures, on its own situation and article 9 (2) states that NGOs and other institutions from human rights may also submit information concerning the general aspect of the issues raised by the court. 

      For that second point the third paragraph and applicants to participate to that dialogue and it's really important.  I would add also that dialogue and co-operation is of highest importance at domestic level as well for execution, because on domestic level there are so many actors to get to one given result if you do not double the dialogue going on in Strasbourg with the same dialogue going on at national level we will lose much power, we are far from the ground, we need to be, how do you say... umm... voice again, it's a domestic level. 

      So, these two points I would like to underline because they will be most efficient for the execution process.  Let me finish with the very last remark, I promise then I will stop.  Of course when we also, another very important key word, transparency of the execution process.  If, the exercise of the possibility to participate in the dialogue I mentioned before would only exist if there is transparency and if one is aware of what is going on in the execution process.  However - yes I would even add like I said timing, timing transparency timing, access to this information is as well important.  Let's also say that this rule of transparency is not an absolute one.  The communication needed the debates with the Committee of ministers confidential and need to remain confidential.  The Committee of ministers always have the possibility to keep some documents confidential for a while this is to protect any particular interests, but above this caveat I just mentioned I would say that the Committee of ministers have done quite a lot of efforts in the last decade to improve transparency and I would really like to underline that this is also one of the most important (French) the most important battle for the department.  This concludes my speech today, I do hope it's not been too long and that it has been of interest.  Let me again thank you very much for your invitation and I'm of course at your disposal to answer any questions you would like to put.  Thank you very much for your attention.  {applause}.  not the point in the judgment.  It difficult for the Committee of ministers to say, you know, what is in the scope and what is not.  This is really crucial to be focused and legally on the scope of the judgment.  And on the contrary, every submission focused on the scope will be very useful, it will help delegations, it will raise the level of visibility of the problem, there are many reasons why it will be interesting if it's focused. 

      The second point is the need to submit those submissions I would say, in the proper timing to be efficient. 

      Let me first say that every submission is taken into consideration, whenever it is submitted.  This is for sure.  It will be taken to the government, it will be circulated any way, but if it is submitted only, let's say, a few days before a given meeting it will have no chance at all to impact to that meeting, because if either the case is treated and examined in a written procedure and the notes presented the state of execution of a case are distributed to the delegation as working papers, three, sometimes even four weeks before a meeting so the submission will not even appear in the papers distributed and the committee will take a decision without having knowledge of that communication.  It will come in at a later stage, of course, but you will have missed the momentum. 

      The second possibility is that the case is debated but there the issue is more or less the same.  If the submission is circulated just a couple of days or even two weeks before the meeting, you will have most of the delegations will say that the capitals had no time to study it and that they can't make a decision and they have no instructions to evaluate.  So the timing is most important and I would say that to be really efficient the submission should come at least four weeks I would say before the meeting.  It will be able, it will be a proper time for us to circulate it to capitals and let's be honest it will also be for us in the execution department a better timing to support you and to address, to go, you know bilateral meetings with the authorities and say what is your reaction to that, what are you going to do for that.  The timing is really an important thing.  So two things for the submissions, the scope and the timing and then they can be really a powerful instrument enhancing and facilitating execution. 

      To conclude let me underline two other key words that are important in the field of execution, which are dialogue and co-operation.  They are in my view of highest importance.  First of all dialogue and co-operation at European level, it's there to allow you the Committee of the ministers.  It's really an important point for the Committee of ministers to have the most objective picture as possible or the situation. 

      The same, in fact, for the general measures.  As to the general measures, again submissions to the interests of committee of ministers to supplement information provided by the respondent state, but I must say the other way round it might also be an interesting tool, because in a constructive approach the assessment and studies made by NGOs or institution for human rights may also help the states to find out what this proper way to implement.  Sometimes it can be technically very difficult, all the input from civil society is helpful to the ministers and the states as well to go ahead with the implementation of the judgment. 

      Now this is quite, these are two reasons for which those submissions are important.  Now, let me also bring two additional points in this context, how then they can best impact on the execution process. 

      I would like to under like two points, the first one is that submissions should be focused on the issues raised by the judgment.  For the Committee of ministers the main interests in receiving such submissions lies in whether they present useful additional information on the enforcement of the relevant judgments. 

      I underline this point, because it is really key so far as the Committee is concerned since, as I said previously, the Committee of ministers mandate is limited to the scope of the judgment.  Now, let's be honest, NGOs are very often concerned with actions on a particular point.  It's political reform, legal reform and rightly so because this is NGOs' role.  Let's say campaign wise drafted submissions to the Committee of ministers, even if all the points they raise are fully I would say, valuable and so forth they will not be very helpful for the kitty of ministers.  Why?  Because in the famous five days time limit for the state to respond the reaction you will most probably get is to say, "Ah, all this is out of the scope of the judgement", and put it aside.  Let's be honest, if a respondent state comes with that it's quite easy for him to convince the other states to put it aside, they are speaking through quite a lot of things, they are not precisely concerned with.  They would say it's not really helpful and sometimes might even say it could be counter productive.  One important point is that submissions are focused on a legal issues raised by a given judgment, this is really crucial. 

      We mentioned Hirst before, but maybe I can come back to this case for this example.  We know that many NGOs are working very hard in campaigns full enfranchisement, that's completely valuable, but that's of rule number 9 provides that before being circulated to all delegation the information is set to the respondent state.  The respondent state has five days to submit comments, you know how it works, some of you probably.  When we have got the reply, the comments, both the communication and the comments are circulated to the Committee of ministers for consideration.  This is more or less how it functions in theory.  Now, in practice, rule number 9 is not - it has been adopted, it's the change of the Committee of ministers rules in 2006, so we are also still in the learning process of how to best... umm... make this rule function.  I would like here to address the role of the submissions through two aspects.  Firstly, why are such submissions so important and interesting for us, and the second aspect being how can they best impact on the execution process? 

      Now, why are they interesting, as to the individual measures first, communications under 9 (1).  When we have to assess if individuals measures are required, we don't often have clear indications neither in the judgment nor in the information coming from the respondent state, maybe sometimes it's difficult to gather the information.  What ever can come from the applicant showing what it is, his situation, after the finding of the violation will help the Committee to assess whether further steps are needed above repayment of just satisfaction.  If we do not have any information from part of the applicant one must say that very often the Committee will remain prudent and say, "Okay, everything seems fine."  There might be a tendency not to dig too much if the state does not bring itself information, it's very difficult for us to assess the information.  Each time an applicant can submit something to say, "Look I'm still suffering from this and that", this will definitely help the Committee to quicker assess the situation and to better assess the situation. 

      Here time can of course be a very important factor when we have, for instance, urgent measures that might necessarily, the sooner the applicant brings the information before the Committee the sooner the Committee will be able to react and to request the state to act.  It's often, I must say, the lack of information and the delay in gathering the information which may, well, hamper progress in this respect. 

      Of course the applicants may also bring important additional information on what the authorities might have stated, if they stay for instance, "We don't think that anything is required above the payment of just satisfaction because the applicant does not suffer from any consequences of the violation."  Okay, we need somebody to tell us whether this is true or not, to substantiate it, otherwise we will rely on what is before 
BEN EMMERSON:  I'm going to be focusing on domestic strategies for obliging government to take remedial steps to implement Strasbourg judgments and - it's a rather grisly subject if I can operate it properly I've prepared some slides, you should have copies of them in hard copy in your delegate pack. 

      First of all, what I'm not going to be talking in an appropriate case.  Would Strasbourg give - they are geared up to handle them, in Hirst itself when you read that article 41 paragraph of the judgment the very reason the court declined to award compensation was because the government, was to bring forward legislative proposals for reform, that's the expressly stated reason for not giving Mr Hirst compensation if you can go back three years later and say there is another general election they had all that time and they did nothing about it, we should get some damages, might that make a difference?  I think it's arguable that it might.  However much this maybe necessity being the mother of invention, in the absence of a more soundly based legal principle it seems to me the best solution in an appropriate case is to bang in a very large number of cases and claim sump compensation. going to concede before the Committee of ministers that it had got the matter wrong.  So, on they went and the House of Lords effectively downed any argument that international law was capable of providing a route by which the Strasbourg judgment could byte.  House of Lords essentially held that the obligations imposed by article 61 are sound only in international law, a matter for the Committee of ministers that the body charged with the implementation of a judgment of the European Court and the domestic courts have no direct role to play in the process.  Lord Hoffman's speech instructive and worth reading for anybody considering these areas, so far as he was concerned the questions of parliamentary privilege and sovereignty that arose in that context were sufficiently positive where you had a clash between Strasbourg and Parliament, that's a position indeed. 

      I'm just going to conclude if I may with a look at what might be rather more robust street fighting strategies.  It looks as though we're stuck on legally... the only street fighting strategy I can think of is to hit them in the pocket, is it possible to mount damages claims that might bring indirect but powerful pressure to on government to take action.  In other word you have a continuing breach can you claim compensation, I've just been told I'm running out of time, I just wanted to explore why you can't the bottom line, if you check-out H provisions I've cited there, if you are dealing with a situation as we are in our hypothetical and in reality in Hirst where the legislative provision can't be interpreted compatibly, under section 61 your are not dealing with a situation the Act recognises as unlawful, if it doesn't you can't get damages under the Human Rights Act, if you dealing with second and subsequent questions of incompatibility, there must be an argument whether you have an arguable claim at all, you have to be able to argue the act was made unlawful to bring yourself in Section 71 or B, if you are conceding there is a declaration of incompatibility and as the they only means why which it can be addressed, it can't be unlawful under section 1 and you don't get off the ground.  Can you go to Strasbourg, the only note of optimism I can see in the domestic implementation of adverse judgments, is the rather clumsy and much discouraged clone litigation, you go to Strasbourg with a whole bunch of litigation, it's something for NGOs rather than individuals, with a whole bunch of cases they were found in violation three years ago, they have done absolutely nothing about it you should give us some compensation, if it was sufficiently co-ordinated and sufficiently substantial it might well amount to a an incentive on government to gets it's act together its effect, the issue came back to the House of Lords a short time thereafter decision in a case called Cansau (?), it was analogous to Saunders and Lions, one of the issues is whether the House of Lords got it wrong a few months earlier in Lambert, the Guinness defendants were given permission rather unusually to intervene in somebody else's appeal to make the argument that the House of Lords got it wrong.  By 3 to 2 majority the House of Lords held they had got it wrong, but by 4 to 1 they held they ought to follow the wrong precedent that they held months earlier.  That was a great start to the Human Rights Act, it left the Guinness defendants with no place to go, they couldn't argue retrospectivity, they had to dig a little bit deeper into principals of international law, they brought to the for the issue I've tried to set up here, what they were required therefore to argue was that the domestic courts were now obliged to examine the safety of their convictions in the light of the Strasbourg judgment, the Crown made the decision easier and our hypothetical problem clearer, by conceding that they couldn't argue they were safe in any event, in other word if it were not for reliance on these questions that should not have been admitted at trial their convictions should not stand.  The trial stood or failed on whether the domestic court would give effect to the Strasbourg judgment that the trial had been unfair in reliance on that compulsorily obtained material.  The defendants, the appellant raised those arguments, under 461, the provision requiring states to take restitutive action and international law obligation arising under common law to remove the offending legislation.  The counter-argument of course was that, of course this is parliamentary legislation and parliamentary legislation trumps all, this is a mandatory provision authorising the admission of these statements at a criminal trial to which the counter argument was, which Parliament are you listening to, right now Parliament has passed legislation to give effect to the Saunders judgment, a curious situation where Parliament accepted the European Court was right and amended the Companies Act accordingly, so henceforth people couldn't be subject to the same violation, how could you rely on that principle entered through the common law when you are listening to the wrong Parliament. 

      That's the way that the debate was set up, we should be absolutely clear that the Committee of ministers were actively involved in this process in a number of respects, they have issued many, many statements, a very clear principle that the state should have systems in place for reopening criminal convictions fall a finding of violation of Article 6, it's one of the corner stones of committee of ministers approach to the implementation of court judgments, but here we had a problem, obviously the government was damned if it was to give effect to our international obligation is through the common law, common law tells us Parliamentary legislation trumps the common law so we automatically from the outset have a tension in the argument, but nonetheless where the violation is a continuing one, as in Hirst, the state is under a duty, international law duty to remove the incompatible provision in primary legislation, which at last puts a stronger position than we were looking at it purely from the point of view of a section four declaration. 

      Now, since we're not dealing with the Human Rights Act and there is no provision in the Act itself which can be relied on to force the government to legislate, we are really in a situation analogous to the pre-Human Rights Act situation, we're looking at means by which an international law obligation can find expression into domestic law without the assistance of incorporating parliamentary legislation.  The case that I have put on this case, the Lions case is a good example of that.  Lions you may remember, originates in the Guinness share support scheme prosecution, which Alice Saunders, Jack Lions and other were prosecuted to dishonesty share one company, to share that company was, it was part of the purchase price of the company to be taken over.  The violation in Strasbourg in Saunders was a violation of article 6 and protection against self-incrimination, interviews had been conducted with Mr Saunders, Jack and others under compulsory questioning powers by the DTI which provided that failure to answer would constitute a criminal offence and that the interview was admissible in proceedings, so to compel questions and admissibility in the criminal proceedings.  So in the course of its judgment the Strasbourg court was careful in considering just satisfaction under article 41 to emphasise although the trial had been unfair in article 6 terms the court was not expressing an opinion if a fair trial had taken place, there was a nod and a wink that this was a breach of a right to a fair trial but no one doubted the guilt of those concerned.  That's how it was read by those that sought to impose it's implementation.  Along comes the Human Rights Act, those of you around at the time will remember, there was a hot debate about whether it was retrospective in application to criminal proceedings, it was but the courts messed it up and got the wrong interpretation, if you remember, the history of it, the Human Rights Act comes into floors force Guinness four are reviewed back, they thought, (rightly) that the Human Rights Act was intended in its language to be retrospective in its action to criminal proceedings, the old debate about section 22 (4). 

      In the case of Lambert the House of Lords held that was not the burden and effect of the section, the act was not retrospective in the idea that one can squeeze a Rizla paper between the two and solidly found an enforceable expectation seems to be a very difficult one indeed. 

      At the end of the day under the Human Rights Act, at the end of the day at this stage of the proceedings, under the Human Rights Act where you have got incompatible primary legislation the principle role of the courts is to apply the strong interpretative obligation under section 3.  A declaration under section four can only be made where the incompatibility can't be resolved by construction and where that happens, where it can't be resolved by construction under the Act itself, legislation remains fully in force.  It doesn't affect the rights and responsibilities of the parties to the litigation and it then becomes a matter for the legislative process to remedy the problem.  The underlying premise at the very heart of the Human Rights Act is that primary legislation that been declared in practice based commissioning bat incompatible should remain fully in force and the courts have no further role to play in the process of implementation.  That's a settlement which marks the boundary, really under the act, between the respective functions of the judiciary at the legislature and the executive and reflects a considered distribution of competence between the three branches of government.  Faced with what is a really solid constitutional argument against it's difficult really to see where else there is left to go as a matter of domestic enforcement.  So much for section 4 declaration of incompatibility, is it any different where the judgment has come from Strasbourg itself, one is not dealing with a section four but with an adverse judgment from the European Court of Human Rights. 

      Now, it is different, from a legal and constitutional point of view, it's different because, as we have heard article 46 (1) requires states to undertake to abide by a judgment of the European Court of Human Rights, we have an international law obligation in the treaty itself not of course one that's mirrored in the Human Rights Act, but we start with an international law, how does that sound into domestic law, states are under an obligation to make restitution for any international wrongful act, there is no dispute that an violation of an individual's rights as declared by a court would - that's to be found clearly stated in the articles on state responsibility and not no international would dispute that.  We have an obligation to abide by the judgments of the European Court of Human Rights, it being a obligation, there may be ways, there may be ways in which it's properly said to perform part of the common law.  So, is there a means by which international law provides us with a bridge which section 4 declarations do not.  Obviously we immediately run up against a tension which is that ex hypothesis we are dealing with parliamentary legislation which is incompatible and the route by which we are trying a decision whether or not to bring forward legislation or a failure to pursue with reasonable diligence any consultation process that the government has decided to embark upon.  In other words can you get around the problem by focusing your attack at an earlier stage?  Obviously the first question the first difficulty that that would come up against, was the suggestion it was a device to circumnavigate the problem, because it might be thought to be just a device to get round the - it's going to generate some serious anomalies, for example it is very difficult indeed to draw a clear division between the various prelegislative steps that take place before a Bill will be laid before Parliament, if you direct your challenge to an earlier stage of the process you could well end up in a situation where you are requiring a court or requesting a court to grant declarity of other relief which is aimed at ensuring that legislative proposals are properly formulated or considered, but you would be constrained to concede at the same time that government could be under a legal obligation to formulate the proposals but yet remain free to oppose them, oppose them in Parliament or even abandon them before they laid them before Parliament, that's a pretty serious problem.  It was a problem that was addressed by the administrative court in Wheeler, it was indeed one of the arguments in Wheeler which seemed to flaw the legitimate expectation approach.  Commenting on the suggestion that the problem could be rather different suggestion, that the parliamentary privilege problem didn't apply to laying a Bill before Parliament, the administrative court observed it would produce the odd result that is correct that the defendant, that is the government said to be under a duty to introduce into Parliament a Bill which they can then work to defeat by their own vote and other means available to them.  One can see it's not just an academic difficulty it could represent and I think probably would represent an absolutely fatal problem to redirecting one's fire at an earlier stage if that weren't sufficient it does seem to me to be, directly at an earlier stage then the prelegislative process runs in to the further problem that under section 6 (6) B, the failure of a minister to make a remedial order under section 10 of this expressly excluded from those failures to act which can be made unlawful by section 6, "1) so the resulting position is that that Act itself tells you failure to make a remedial order can't be unlawful under section 1 even if it results in a - the act and general - tell us that a failure to lay legislative proposals before Parliament can't constitute unlawful action or omission under section 61 and won't generate a public law remedy.  So you are sandwiched from both sights or applying a party whip, but as a consequence the argument was put on a more focused and limited basis that there was an enforceable obligation government to introduce a Bill, the failure of government to introduce a Bill, would fall foul of the basic principle of Parliamentary privilege and the separation of powers.  Saying this, "In our judgment it is clear that the introduction of a Bill into Parliament forms part of the proceedings within Parliament, it's governed by the standing order of the House of Commons, it's done by a Member of Parliament in his capacity as such, not in his capacity that he may have as a Secretary of State or member of government, T - part of the legislative process protected by parliamentary privilege."  That's a pretty strong statement of principle to the effect it would never in real terms be possible to challenge a failure by government to actually lay a Bill before Parliament, even if not to do so would leave an offending and incompatible provision in force.  If that were not sufficient, the conclusions of the administrative court in Wheeler are precisely measured in the provisions of the Human Rights Act itself, which expressly excludes a failure to enact remedial legislation from the scope of section 6 (1) defining those acts and omission which are capable of being unlawful for incompatibility with convention rights.  So section 6(3) provides that the expression 'Public authority' in section 6(1) doesn't include either house of Parliament or any person exercising functions in connection with either house of Parliament.  On the authority of Wheeler, any person exercising functions in connection with either house of Parliament would include the decision of a minister whether or not to lay a Bill before Parliament.  If there were any remaining doubt about that section 6 (6), provides that in terms a failure to act is not unlawful for the purposes of section 6, "1), if it's either a failure to introduce in or lay before Parliament a proposal for legislation or a failure to make any primary legislation.  So we are really driven up against a brick wall here, it must follow from that that the courts would be either very reluctant or utterly unwilling to entertain any challenge which was based on the failure to lay draft legislation before Parliament, whether it was framed under the Human Rights Act or by reference to a broader public law principles and whether it sought mandatory relief or declaratory relief. 

      Can that be submitted by directing one’s fire not to the failure to lay legislation before Parliament, but by the failure of government to formulate legislative - at some earlier stage can one get round the parliamentary privilege objection, for example by targeting your fire at the failure of government to formulate any response to a declaration of incompatibility, a failure to reach which is that the parliamentary representations maybe thought in sufficiently clear and specific to be the sort of statements that can generate a legally enforceable, legitimate expectation.  The government's statement in passing the Bill were statements of general intention, but in reality of course declarations of incompatibility can be made in a wide range of circumstances across the entire legislative landscape they might call for a very different range of policy responses.  So it might be thought that the government's statements in promoting the Act can not, in reality, have been intended to circumscribe it's ability to tailor it's response to any section four judgment according to the terms of the judgment and the policy issues it gives rise to.  The fact that the statements were made, not to a specific category, but to the public at large, is also something which tells against the enforcement of a legally recognised, legitimate expectation.  There is, I fear, a much more fundamental problem in, as a matter of domestic constitutional law which cuts right across the subject that we are discussing, that lies in the constitutional principles of parliamentary sovereignty, parliamentary privilege and the separation of powers.  Indeed, think probably in the scheme of the Human Rights Act itself which reflects those principles.  Let me first of all, it's a constitutional axiom that the court will not pass judgments on the proceedings in the legislature itself or on the acts of those that exercise functions in connection with proceedings in Parliament, that's something which has been describe as a mutuality of respect between two constitutional sovereignties, it's a principle which places very significant limitations on the power of the courts to interfere at all in the legislative process.  It's a principle which is apt to exclude not only judicial consideration of proceedings in Parliament itself, but also any ministerial decision to lay or not to lay draft legislation before Parliament in the Wheeler case, in which my colleague appeared.  The Claimant was seeking a declaration that the government was according unlawfully in proposing to ratify the Lisbon Treaty without first holding a referendum, it was argued that it was in breach of a promise - the constitutional treaty at which was said to be materially in distinguishable from the Lisbon Treaty.  The decision on ratification was a matter for Parliament as M was the decision on whether or not to hold a referendum before ratification.  The Claimant was seeking a declaration that the government had failed to take all reasonable steps within its power to hold the referendum.  Now, on behalf of the Claimant Rabinder was driven I think to accept that the separation of powers principle would prevent the court for adjudicating on any steps that might require action to be taken inside Parliament itself such as speaking in support of a referendum section 10, the power to make a remedial order to amend primary legislation, by a ministerial decision, but that requires there to be compelling reasons to proceed in that way otherwise there is a presumption against the use of a remedial order and in favour of parliamentary legislation.  Section 10 plainly can't be raid as the basis for any general legal obligation on judgment to make an order under section 10, neither could it be the basis for extrapolation or any broader legally enforceable obligation to promote amending primary legislation.  If there is to be a legally enforceable duty, unless anybody has any better ideas, the only source I've been able to identify for possibility will be the public law doctrine of legitimate expectation.  I mean, obviously everybody will be aware of the basic principle, where a public authority issued a promise or adopted a practice that represents how it will act in a given situation then the law will require the promise or practice to be honoured unless there is a good reason not to do so, that's the statement of principle, perhaps more honoured by the courts in breach.  It's been described as a requirement of good administration by which public bodies ought to deal straight forwardly and consistently with the public, before the court will require government to keep to a promise whether by a mandatory order or by a declarity order the nature of the promise has to be one which in the court's judgment is suitable for enforcement by the courts, it's enforcement mustn't conflict with primary legislation or several constitutional principles and account must be taken of the relative institutional competence of the three branches of government. 

      Well, the easiest way to approach this problem is not as much by reference to the a decision of the E CHR I'll come to that in a moment ago, but by reference to the situation that did arise following Smith v Scott, where there is a domestic incompatibility, you there have at least some parliamentary statements on which you might source your legitimate expectation, in promoting the Human Rights Act the government stated during debate that a declaration of incompatibility under section 4 would, "Almost certainly prompt legislative change."  Perhaps more importance this practice, since the act came into force if there has been the consistent practice of government to respond to incompatibility, by repealing or committing to amend or repeal the relevant objectionable provision, it might said that the statements to Parliament coupled with the practice of government across a range of cases could generate a legitimate expectation that remedial measures would be generally taken in relation to section 4 unless there are compelling public interests to the contrary. 

      That's the outline of the argument, it has I fear, a number of very major flaws in it.  The first of concrete timetable for it's response raises serious concerns about it's reluctance to deal with the issues, in the previous reports we have drawn attention to the a number of cases - record of the UK in responded to judgments of the European court.  Then they said this, for the most part these cases have been legally straight forward but politically difficult, it might in fact be a useful litmus test for examining where delays occur, DNA and so forth.  This case appears to be destined to join long-standing breaches of rights that the government and it's predecessors have been unwilling to address in a reasonable time.  They then called on the government to put forward legislation before the next session of a Parliament the government responds, reiterating its view it's a sensitive and complex issue on which the government needs to take account of the wide spectrum of opinion.  As we have heard the Committee of ministers has continued to monitor the implementation of the judgment with the floating of a possibility of article 9 resolution, it's a particularly acute scenario with continued violations of a widespread character and an imminent general election.  The current situation is that the second stage consultation paper was not an issue until the 8th April of this year, so you can see how that compares to the original timetable, with the consultation period due to end just recently on the 29th September and there is no date fixed for amending legislation. 

      So there is likely to be a jockeying in the run up to a general election whether the Committee of ministers can put on enough pressure for amending legislation to be brought forward, there is obviously an extremely strong case for pressure to be brought in the government, to bring legislation forward in order to ensure that another general election doesn't take place in flagrant breach of the Convention, there is a political imperative that the government doesn't want of all things for this legislation to take place before the election, you have unstoppable force and immovable object, a good way of testing what might be done about it.  What I want to look at is what might be done about that sort of problem through the, leaving the ministers role aside for the moment, through the domestic courts.  Is there a legally enforceable duty at all on governments to lay amending legislation before Parliament in response either to an adverse decision of the European Court dealing with an in comparable decision, or indeed to lay legislation before Parliament in response to a section 4 declaration of incompatibility.  One thing I think we can state with absolute confidence there is no express duty in the Human Rights Act on government to lay legislation before Parliament whether within a reasonable time or at all, either in response to a Strasbourg judgment or in response to a section 4 declaration.  The only provision of the Act itself which deals with the amendment of primary legislation is article 2 protocol 1, without specifying what sort of system should replace it. 

      The government resolved first of all not to proceed by way of remedial order which it could have done under section 10, to amend the primary legislation by ministerial order, it did so it's stated position bearing in mind whenever you look at the government's stated position, it ignores the real reason or implementing the legislation, essentially a political one.  It may nonetheless have some validity, it considered that this was subject to sensitive Parliament needed a full debate on the issue the Lord Chancellor announced a two stage consultation process.  The first consultation paper which set out a number of options for reform was published on the 14th December 2006 and specified a consultation process which was due to end on the 7th March 2007.  According to the government there were relatively few responses and those that is correct were received were sharply divided.  So that in March 2007, at roughly approaching the time of the consultation was due to draw to a close the Lord Chancellor wrote to the parliamentary joint committee on human rights, arguing that the length of time that the process was liable to take was justified because prisoner enfranchisement was a complex, technically complex and politically contentious issue and because there were number of different options for legislative reform.  A two stage consultation process was necessarily, the issues of principle had to be addressed first in other words wide should enfranchisement go - only thereafter could the technical questions of how to give effect to this policy decision be properly consulted upon and determined.  One may think it was an extremely thorough approach and perhaps more thorough than was needed, certainly it didn't seem to be regarded as the sort of approach that was required by the Irish government which simply swiftly moved to the legislation for breach.  There we are, he published a timetable, the Lord Chancellor phase one was due to last from December to March and phase 2 technical consultation from July to September 2007, with legislation to be laid before Parliament in September, in the summer I think of 2008.  By the early part of 2008 it was already becoming clear that this was not a timetable that the was going adhered to and the government had failed to publish any alternative timetable.  In its 2008 report, you maybe aware that the joint parliamentary committee publishes an annual report on the government's response to human rights judgment, in the 2008 report it was extremely critical of the delays, having set out the background the Committee said that the government's change of approach, I'm citing, the government's change of approach and failure to set a about in any detail at all is violations which turn on a principle of common law or judicial construction of a statutory provision which is capable under section 3 of the Human Rights Act of being given a compatible construction, I'm not going to talk about those two areas, essentially they will be fact specific and plainly if it's a principle of common law it's survived scrutiny in the courts before going to Strasbourg it's a principle open to - under section 2 of the Human Rights Act, if it's a question of construction of the statute unduly inflexible in the domestic proceedings but which nonetheless resulted in an adverse judgment for Strasbourg then it's subject to principles of precedent, amenable to reconsideration in the light of section 3, but where, far in the way the most thorny problem arises in the category of violations in which Hirst is an example, that turn on a provision of primary legislation held incompatible, but where the incompatibility can't be removed under section 3, where you are dealing with a slam dunk in compatibility plainly the intention of Parliament in the provision.  That's something which can arise in one of two situations and rather conveniently for our hypothetical it arises in the Hirst proceedings the first is simply where the European Court issued a judgment holding the provisions incompatible, Hirst itself and to what extent this government under an enforceable position to take the remedial response and the second is where the court issued the declaration of incompatibility on the back of the Strasbourg judgment, it's the first tear of domestic litigation following on from Strasbourg judgment where the applicant comes before the court, says there is a Strasbourg judgment you the domestic court need to see what you can do about it, by construction or should there be a declaration of incompatibility, if there is what if any legal obligation is the government to undertake remedial measures in response. 

      Now, we have talked a lot about Hirst it's a rather paradigm example of a politically sensitive case that no government wants to tackle, particularly no government where the popularity is declining in a run up to a {inaudible} they are mounting a campaign to give prisoners a voting right whether universal enfranchisement of prisoners or some more nuanced calibrated system.  Just to remind those coming to it afresh, of what the detail chronology of Hirst is we have a judgment delivered on the 6th October, finding that section 3 of the representation of people's act 1983 was in breach of article 3 of protocol 1, but primarily because it imposed a blanket prohibition on prisoner's voting rights in comparison to other European states which had a more nuanced system which was thought to be calibrated in a manner more liable to be proportionate if you have a blanket man no matter what the circumstances it's said therefore it's liable to be an automatic breach of 
PROF PHILIP LEACH: What I thought I would do this evening is talk about four issues, firstly to talk a little bit about my experience, my NGOs experience in engaging with the process at the Committee of ministers and elsewhere and to make a few general comments about the Committee of ministers sandwiched between too other issues, the first of which the court to redress, it's developing, I don't think we can discuss the question of implementation, without looking at the way the court is developing it's approach to redress, which is critical to me.  I will talk about that, I also wanted to talk about some of the work of the other Council of Europe bodies, particularly PACE, the parliamentary assembly that Corinne mentioned and the committee of legal affairs and human rights.  There is quite a detailed note in your papers, really that's trying to give you some references if you can go and find stuff that I'm talking about, quite a lot of it is on the IRAC website. 

    
    
      So I wanted to talk about three examples of our involvement with the supervisory process which I think are perhaps useful as illustrations the first one is the Fadeyeva case in 2005, environmental pollution, she lived near a steel plant north of Moscow and complained about the pollution from the steel plant, went to the local court and was told, “Yes, it is pouring out pollution, you do have a right to be moved away from where you are but we will put you on a waiting list.”  That's as far as it went. 

      She went to Strasbourg and was successful under Article 8.  There has since then been a process before the Committee of Ministers.  I remember talking to my middle daughter who was then 8 about this case and explaining, well we have won this case.  She said, "Great, what's happened, has this woman been moved away?"  No.  "Has the plant stopped polluting?"  No.  So she said, "Well you lost then!"   {laughter}  I calculate implementation in terms of daughter years, she's now 12, Miss Fadeyeva is still living in the same flat close to the steel plant.   It's very, very unclear whether the steel plant has reduced its levels or not.  That's the sort of problem that one is facing. 

      What can I say about the continuous process in that case? There is a very, very detailed memo produced by the secretariat which I have referred to here, which shows the level of detail, the level of engagement that the secretariat does get into with any government in these cases.  If you look at that memo you can see the sort of level of detail and also you can see the effects that these decisions have.  The Russian government has said that they have, as a result of this case, drafted an environmental code affecting the whole of Russia, that's got to be significant.  Have we seen the code?  No we haven't.  Has Miss Fadeyeva been moved?  No, she hasn't.  What they have done in that particular case is redrawn the boundaries so she's now said to be outside the zone from which she should be moved.  In fact they did that just before the judgment was issued in 2004 so the government has denied that therefore they have any obligation in relation to individual measures beyond any damages.  I should have said, perhaps, the Russian government pays damages.  That's not the problem.  The Russian judgment, the Russian government pays damages in Chechen cases.  It's everything parliamentary assemblies, the Council of Europe, so it's made up of national parliamentarians so they have close links with, with domestic Parliaments.  That is the link that this country is trying to forge, trying to develop. 

      They have drawn a lot of attention to this issue, talked about the role, the important precedent of the joint role of human rights.  We have Jo and Angela here who want to say something about the important work of the joint committee on implementation.  They have drawn attention to, for example, what's happening in the Netherlands where there is an annual report each year on implementation to Parliament.  Interestingly, that also covers not just Dutch cases but also other important non-Dutch cases, so again another important precedent to follow. 

      The Committee is also carrying out country visits so it will go into country to talk to ministers, civil society, politicians and so on and whilst the list of countries it's focusing on at the moment, as you will see from my note, doesn't include the UK, it did until a year ago, the UK was one of the priority countries of about eight or nine, so it does have application to the UK. 

      Finally, finally, finally, don't forget some of the other bodies, the Commission for Human Rights, Thomas Hammarberg. The European Commission for Implementation of Justice, they have done an awful lot of work on implementation, the Venice Commission, there is a matrix of bodies in the Council of Europe that have a role to play. 

      
this would be that there is more to be done in terms of prioritising the lead cases, however one defines that. 

      Is it a legal or political process?  I've, you know, I've heard governments saying it's political and of course, of course, Committee of Ministers secretariat people saying it's legal.  It's clearly legal with huge political consequences in many cases.  I've heard governments saying it's political, so that, it's not political it's a legal process.  Ultimately where there is, where there is a lack of political will it doesn't, it doesn't work effectively enough.  There is a failure of the collective obligation that Corinne has mentioned within and between states, there is a failure, continuing failure.  Peer pressure is not working where there are real problems, as in Russia.  This is something that Erik Fribergh the Registrar of the court has been talking about. Amongst other things, Erik has proposed a new quasi-legal body to support this, I would be interested in hearing Corinne's views on that and whether that is realistically possible. 

Finally, it’s worth looking at the work of the parliamentary assembly, particularly the group on human rights, which has taken on a role of creating pressure in relation to judgments that are not - they picked really on judgments that are not implemented for more than five years.  Although now the most recent documents I've seen they are also saying that there are so many judgments not implemented beyond five years, we have to prioritise even more.  They are now, you know, going for judgments raising important implementation issues and serious nature judgments, however you define that. 

      This committee has already published 6 reports on the whole issue of implementation since 2000.  They are writing a new, 7th report now to be published they hope in June next year.  I think there should be a one page addendum to my note with a list of UK cases, that's the list of cases that this committee has focused on, is focusing on.  To John, the Edwards case is on the bottom of this. It's what goes around, comes around, it's a case that John and I were working on back at Liberty.  It's still there, it's not been implemented yet. 

      I think the Committee has done some very important work in drawing attention to these cases, I think what it has striven to do is take advantage of the parliamentary links that it has across the make some comments about the Committee of Minister’s process, before that talking about the role of the Parliamentary Assembly.  I think I would like to mention some issues that have, I think, been critical in the process over recent years.  I think things have changed quite significantly for the better, in fact, but the first issue is the whole question of access.  How can we, as representatives, get access to this process?  Well I also, I think, I would just stop there and talk about the way in which the rules were amended.  So going back to 2006 and the fact that the rules were silent about NGO submission or human rights institution submissions about general - there is an ad hoc body of NGOs that have met in London over, I don't know ten years or something discussing about all of this: Liberty, Amnesty, AIR, human rights and so on.  We were involved in lobbying on the changes in the rules. I have to say, this is why I mention, it was a hell of the struggle in the context of the intergovernmental committee debating this, just to get them to agree to change the rules to say that the Committee has a discretion to consider submissions from, you know, that's the context in which we are all dealing.  You know, as I have said there, this is not an adversarial process and it's not even an inquisitorial one, it's a more of a collective, cooperative task as I think has already been said. 

      Transparency has also been an issue.  The system I would say has been very, very untransparent and very difficult to engage with, that's changed an awful lot.  Now the site, the execution of judgment site I've referred to is excellent.  The secretariat publishes documents like the guidance on payment of damages, evidence referred to and also as Corinne mentioned they are publishing annual reports; now they have done that since 2007.  So transparency has been a problem, it's getting a lot better.  I still think it's difficult to track individual cases.  I still think it's not that easy to track the progress of individual cases. 

     The next problem is the one of delay.  My note refers to 6,600 cases in 2008, it's now over 8,000 Corinne was saying.  So again the context, it's over 100,000 cases in the course, it's 8,000 in the kitty of Committee of Ministers, that's the context.  I think there is a real need to do more work in terms of prioritising this, whether they are the serious or systemic cases or pilot judgments, the rules do now provide for pilot judgments to be prioritised.  I think that my point on measures to resolve whatever the problem is, it will not spell out what it has to do but very significantly will make it very, very clear that there has to be a system to provide redress.  It will set out time limits.  It gave the Russians 6 months to provide a redress for poor old Mr Burdov, he's had to go back to Strasbourg, the same Mr Burdov from the 2002 judgment and he was, he's the guy who helped with Chernobyl.  It was all about the failure to pay social security benefits which he was due.  Can you imagine the slog back through Strasbourg!  His case is now, I think, a significant one in that it was, sorry - required the Russian government in a year to provide redress for all the other applicants behind Mr Burdov in the queue.  It's a big problem, there have been, I think, probably 200 judgments on that question, more than that. 

      I have already referred to, to bring it back to the UK, the O’Donoghue case, the centre is running, somebody is nodding over here, this is the sham marriages issue, issue so-called and the requirement to get Home Office approval for marriages in relation to people who are under immigration restrictions.  I'll just mention that, because on the communication of that case at the end of 2008 I think the Court has asked the parties whether that is a systemic problem that is suitable for the pilot judgment process.  So, if it is, it could be significant in that the Court would be looking to the government to provide redress for the whole issue in general.  Now I mention all of this because, again, this is something if you are dealing with potentially systemic cases, this is pushing the court to adopt pilot judgments.  It's - the court, I think, is pretty keen on this as a way, a contribution to a way of reducing their appalling backlog, there is a will in the court, I've talked to some of the judges about this, it's very clear it will develop.  I think there is a chance for us there.  Most recently the President of the Court has mentioned in his memorandum setting up the next conference in Switzerland in February to discuss reform again, but he talks in that manner which is on the website about class actions and collective complaints.  So, again, I think interesting developments, I think you can see elements of class actions in a case like Burdov.  So just a few points about the development of the court's approach to redress. 

      I would just like to go on to deal with two issues, firstly to what you were saying, Ben, there have been examples of the courts actually requiring the state to amend legislation and in the Lithuanian case I've referred to there, which was about gender reassignment, it's in the operative provisions of the judgment that the court, or the state should amend legislation.  There was probably a reason for that, there was a clearance, a legislative gap that may be why the Court felt that they could do that.  They have done it there and in the Turkish case I've referred to, it's not in the operative provisions, but the court is saying in the judgment that it would be possible to provide redress by bringing legislation into conformity with the convention.  That case was about religious education, exclusion of the levy education from secondary school education in Turkey. 

      Also what - another point I've not mentioned going back to picking up what Ben was saying, the Court will frequently in Article 6 cases, as well as the Committee of Ministers, the Court also will say that the best way to redress the situation is for the, the procedures to be reopened the Court will say that very, very clearly. It will not order the state to do that, but it will say, it's done it in numerous cases now, the best way.  So the Court and the Committee of Ministers are fighting on that front. 

      A bit more creatively, the next point is about disappearance cases and the idea that in international law the appropriate redress for an unresolved disappearance case is that the state should be required to carry out an investigation.  I think that it's, I think that's very clear that is the situation.  Strasbourg have not yet gone that far, we have had one of the judges dissenting in our favour on this point in two cases and most recently the Varnava case just for a couple of weeks ago, disappearance in Northern Cyprus, there are three, clutching at straws, there are three dissenting judges saying that there should have been a separate order by the court requiring the state to carry out an investigation.  Now you have got three, if you get one more, you will win 4/3.  We are moving there. 

      Then, finally, the whole development in relation to pilot judgments that Ben also mentioned.   This is the court focusing on systemic violations, wide scale endemic violations.  There are different categories within the pilot judgment process, starting just back in 2004 with one or two polish cases and most recently the Burdov case, the Russian case from January this year.   The court identifies what the systemic problem is and requires, very clearly, in the operative provisions, the state to take more problematic, you won't be surprised to hear about the lack of political will in Russia and therefore how difficult it is. 

      The information that the Russian authorities have provided in relation to the Chechen cases, I would say, has been very, very unclear, it's actually difficult to work out what the relevant laws are.  That's what the Committee of Ministers, in part, says.   It's incomplete and all of that is deliberate, certainly it's utterly inadequate.  So it's quite a mixed picture.  One can be quite depressed about the process, but it is all about political will.  If you have got good political will it can be effective and lead to the changes that Corinne mentioned. 

      
      Just to step back a little bit, the second area I did want to talk about was the whole question of redress that's the court, the way that it’s developing it's position on redress.  I think if we're looking at this as lawyers who are looking to get involved in the process, the whole questions of implementation, then I think this is extremely important. I think potentially it can give the Committee of Ministers a lot more to bite on if we have judgments that go further in terms of redress, go further in terms of specificity of the redress that they require.   It gives governments much less wriggle room, in some cases governments need far less. 

      This is the third page, paragraph 2, which sets out some of the ways in which redress has developed.  Some of this will be, I'm sure, very familiar to you.   I will briefly refer to it and we can have a discussion about it later on if it's of interest.  The standard form of redress from the Strasbourg court, it's a declaratory approach with discretion to award damages and legal costs and so on.  In some cases in some situations the court has gone beyond that, certainly in relation to property cases from, again from Eastern Europe and the whole issue of nationalisation of property.  The Court has, in a series of cases, required the state to return the property. 

      There are two cases in which the court has ordered the state to ensure that individuals who are detained unlawfully that are released {name - inaudible} those were exceptional cases in situations where the separatist regime was in control and there was very, very clear illegality.  Yet, groundbreaking decisions in terms of redress.  Also, now, I think this is even more interesting, particularly in view of prior to the changes the Rules were silent as to whether NGOs could intermeddle and send submissions on general measures to the Committee of Ministers. 

      So the - in practice, as I understood it at the time, they would, the Committee of Ministers, the secretariat would accept such submissions; my experience at the time of getting any confirmation of what the system was or what would happen - it wasn't Corinne, I hasten to add, that was involved - it was extremely difficult to get any straight answers.  Even in the first three Chechen cases, which would be considered serious cases in the Council of Europe system, we could not get confirmation, would you put our submissions into the file and your government see them.  We had to send copies of those submissions to all the government delegations in Strasbourg to make sure that they got that and we did that. 

      I'm pleased to say, of course, that the rules have now been changed.   So we now know from 92 that the Committee of Ministers is able to consider these submissions.  So that's no longer a problem.  You can see on page 2 the chronology of the back and forth of the government's statements, the Committee of Ministers initial memorandum in 2006.  We put in two further sets of submissions about a year ago, there are two in September 2008 because 9 (1) let's you put in, rule 9 (1) of the Committee of Ministers Rules allows you to put in submissions on behalf of the applicant in relation to individual measures and rule 9 (2) allows an NGO or a national human rights institution to put observations on general measures more broadly, Article 6 more broadly.   We had to split those submissions being both representative of the applicants and an intermeddling NGO, that's why there are two submissions referred to there. 

      Again the Committee of Ministers memoranda in 2008 is again, you will see if you have a look at it, is a very, very detailed analysis of what the government had and hadn't said by that time three years later.  Dealing with, of course, the legal regulatory framework, the whole issue of accountability and the wholesale failure to carry out any serious investigation into these cases, there is simply no political will, it's very, very clear.  The whole obligation to deal with the court in terms of providing access to domestic case file, that's been another systematic problem with these cases and issues such as training. 

      All of that is dealt with in a lot of detail and you can, so you can see, I think, the level of engagement.  It does require some serious political will.  States are willing to engage with this excellent process, if they are not then it's else, the general measures, it's much more important. 

      The process that we have seen things that - is that there has been some information coming from the government, but it's actually, to put it bluntly, a mess.   The sort of information that one has had from the government, it's very, very unclear as the Committee of Ministers says in its memo, whether or not the levels of pollution have gone down or not the Russian government's approach seem to be to throw very unclear information at the secretariat.  So it's very, very difficult to make any sort of serious assessment of it. 

      The second example is the Volkova case, about supervisory review.   An extraordinary process which judges and prosecutors can take up on a discretion basis in many of the former Soviet states.  I think I would say that the supervision in relation to those cases has been rather more successful in that the extent to which supervisory review is possible in Russia, as I understand it, it has been possible in the criminal and civil and administrative systems in Russia, it has been narrowed right down considerably.  Of course, as a matter of principle, having any kind of discretionary system to reopen a final decision is a breach of Article 6, a breach of legal uncertainty, it should all go, we haven't got that yet.  There was a sort of round table that Corinne mentioned on this topic, it is a problem across Eastern Europe.  Think if I sum up the Russian response, really in a nutshell, the position of the judiciary is so bad in Russia that we need this system to deal with judicial errors.  Whether or not you believe that, that seems to be their position. 

      Then the third example, going on to the second page of my note, are the Chechen cases, these are being dealt with together in a bunch because they're all cases of violations by the security forces in Chechnya, Article 2, disappearance, bombings, torture cases.   The first decisions came in 2005, there have now been more than 100 judgments in relation to Chechnya, finding the Russian authorities liable, in many, many cases for violations of Articles 2 and 3.  In virtually all of them also are indirect violations: failure to investigate; which is the big problem. 

      Now, what I've just set out there in, on the second page is the sort of chronology of the engagement that we have had with the Committee of Ministers.  Starting in October 2005 when we put submissions really quite quickly after the judgment was issued.  This was actually prior to the change in the Committee of Ministers Rules in 2006, prior to the, 
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