CONTRACTUAL DISCIPLINARY PROCEDURES

1. Many employers avoid formally incorporating disciplinary and grievance procedures into the contractual employment documentation. The advantages of doing so are twofold: firstly, it affords employers greater scope to make changes without the consent of their employees and secondly, reduces the risk of claim in damages arising out of a breach of the procedures. 

2. Where the disciplinary procedures do form part of the contract of employment, the normal measure of damages for a breach is what the employee would have earned had the contract been terminated in accordance with its terms. Where the contract permits immediate termination on notice, the employee recovers the value of his remuneration package for the notice period subject to mitigation. 
3. Where there is a contractual disciplinary procedure which must be followed before notice can be given (as to which see Lakshmi v Mid-Cheshire Hospitals NHS Trust [2008] IRLR 956) the position, until recently, was as follows:

a. The employee can recover in respect of the time which the process would have taken plus the notice period: see Gunton v Richmond Upon Thames [1980] ICR 755 and Boyo v Lambeth LBC [1994] ICR 727CA. The claimant is entitled to damages on the basis that no lawful termination was feasible until such time as the procedure had been exhausted: the “Gunton-extension”. 
b. The employee cannot recover damages based on loss of the chance they would not have been dismissed had the process been followed: see Focsa Services v Burkett [1996] IRLR 325 EAT and Janciuk v Winerite Ltd [1998] IRLR 63 EAT both applying Gunton and Boyo. In accordance with the principle in Lavarack v Woods of Colchester Ltd, [1967] 1 QB 278 CA that the employee will be compensated on the basis that the employer would have chosen to perform the contract in the least burdensome way, it must be assumed that had the contract been performed lawfully, the employer would have dismissed the employee at the first available moment, namely after the procedure had been exhausted. On the assumption that the employer has not been accused of acting in bad faith, the court is not concerned to inquire whether the employee would have been dismissed had the contract been performed, but rather for how long the employee would have been employed before the employer was contractually entitled to give notice.
c.  Nor can the employee recover damages for loss of the right to claim unfair dismissal: Harper v Virgin Net Ltd [2005] ICR 921 CA.
4. However, the position has now altered in light of the Court of Appeal’s judgment in Edwards v Chesterfield [2010] ICR 1181 CA 
5. Facts: 
a. Edwards was a consultant trauma and orthopaedic surgeon at the Chesterfield Royal Hospital. The contract under which he was employed provided that either party could terminate it on three months' notice. It also provided that in matters of personal conduct Edwards would be subject to the hospital's general procedures and that in matters of professional misconduct he would be subject to a procedure agreed by the Local Negotiating Committee in respect of medical practitioners.
b. Following a disciplinary hearing, Edwards was summarily dismissed from his post for gross professional and personal misconduct. He was subsequently able to obtain work as a locum with another NHS trust, but unable to obtain a permanent consultant post and argued that he would not be able to do so in the future because of the finding against him. 
c. The Investigating Committee of the General Medical Council later summarily dismissed a complaint against him based on the same allegations.
d. Edwards maintained that the disciplinary hearing which had resulted in findings of misconduct against him was not conducted in accordance with the terms of his employment contract. Specifically, the Trust had failed to appoint a person with legal qualifications to chair the panel which considered his case, failed to appoint as a member of the panel a clinician of the same medical discipline as himself and refused to allow him to be legally represented at the hearing. His case was that if the contractual procedure had been followed correctly no finding of misconduct would have been made against him.
6. The issue for the Court of Appeal was whether, as a matter of law, an employee could recover damages for loss from findings of misconduct leading to dismissal and loss of professional status, arising out of disciplinary procedures conducted in breach of contract.  
7. The question resonated with the issues in Johnson v Unisys [2001] UKHL 13, where a claimant dismissed for misconduct, alleged that he had suffered a mental breakdown as a result of the manner in which he had been dismissed which had prevented him from finding an alternative role.  Mr. Johnson argued that the employers’ conduct breached the implied duty of trust and confidence and gave rise to a remedy at common law. 

8. The House of Lords disagreed. They held that since Parliament provided a statutory remedy for the employers’ conduct under Part X of the Employment Rights Act 1996, namely the law of unfair dismissal, it would be inappropriate to develop the common law implied term of trust and confidence to cover the unfairness of dismissal. Their judgment suggested that breaches of disciplinary procedures were not actionable per se but fell naturally under the umbrella of statutory unfair dismissal. To hold otherwise, would create a common law remedy which was more generous than that provided for by Parliament. 

9. In Edwards the CA held: 
a. the decision in Johnson did not preclude a claim for breach of contract arising out of a disciplinary procedure. The ratio of that case was that it was not possible to develop the common law so as to imply a term into a contract of employment that the employer would not act unfairly towards the employee in relation to his dismissal. However where an employee could identify a breach of an express term of his contract by the employer he was entitled to obtain any remedy available to him under the general law; 
b. it followed that a breach of contract in the form of a failure to comply with an agreed disciplinary procedure causing loss to the employee was capable of giving rise to a claim sounding in damages (overruling Botham v Ministry of Defence [2010] EWHC 646 QB); 
c. assuming that the claimant had a good cause of action for breach of an express term as to disciplinary procedure, so as to establish that had the correct procedure been implemented it would have resulted in a finding of no misconduct, he was entitled to recover damages for the loss of the opportunity to hold another full-time appointment with the NHS as a consultant surgeon.
10. However, the authorities on this point are not easy to reconcile.  It is of note that in Gunton the CA overruled the decision of the judge that the dismissal was ineffective and his order that there should be an inquiry as to damages on the basis that the claimant was entitled to remain in the council's employment until retirement age unless in the meantime liable to redundancy or dismissal under the disciplinary procedure, allowance being made for the claimant to mitigate his loss. In other words, the decision was that damages were not at large which has been interpreted as an assumption that the employer would have dismissed at the end of the disciplinary process. 
11. In Edwards damages were to be assessed on the basis that the claimant had been/would have been dismissed but he was entitled to recover for losses which flowed from his inability to find alternative employment. Clearly there are difficulties in identifying a meaningful difference in this distinction. 
12. On the other hand, passages in Skidmore v Dartford and Gravesham NHS Trust [2003] ICR 721 HL lend weight to the CA’s judgment in Edwards. Per Lord Steyn:
“The trust is entitled to decide what disciplinary route should be followed. That decision must, however, comply with the terms of the contract. If a non-conforming decision is taken and acted upon, there is a breach of contract resulting in the usual remedies. The only escape from this position would be if it could be shown that the parties agreed upon wording in their contract making it clear that the employer's decision would be final thereby excluding the role of the court except, of course, in cases of bad faith or possibly the absence of reasonable grounds for the decision. There is no such provision in the present contract. It does, of course, provide that 'It is for the authority to decide under which category a case falls'. This provision merely states the obvious: the trust must take the initial decision to commence the appropriate disciplinary procedure. It is, however, quite insufficient to exclude the normal consequences of a failure to follow the agreed contractual procedures. If there has been a breach by the trust in adopting the wrong procedure, Mr Skidmore is entitled to appropriate relief ." (emphasis added)
13. Permission to appeal has been granted by the UKSC in Edwards and the key issue will be whether it can be reconciled with the authorities referred to above as well as those passages in Johnson v Unisys Limited [2001] ICR 480 HL which suggest that breaches of disciplinary procedures have to form part of a complaint of unfair dismissal. 
14. A more effective remedy than damages in the context of a failure to follow a contractual disciplinary policy may be to seek an injunction to restrain the breach of contract. This was the outcome in  Mezey v South West London & St George's Mental Health NHS Trust [2010] IRLR 512 CA (and was also canvassed by Lloyd LJ in Edwards). 
15. Facts: 
a. Dr. Mezey was a consultant forensic scientist employed by the Respondent Trust.  An investigation into her competence was initiated after a psychiatric patient under her care, attacked and killed a member of the public during a period of unescorted leave. 
b. A panel was convened under the then Department of Health circular HC(90) 9 and it found that although Dr Mezey's decision to allow unescorted leave without examining the patient was inappropriate, it did not amount to serious professional incompetence. It accepted without reservation that Dr Mezey was a highly experienced, conscientious and distinguished clinician and academic. Her error was identified as a single misjudgement which anyway fell within the range of opinion that might be held by other reasonably competent professionals in the field. There was no cause for concern that she was likely to put other patients or the public at risk in the future. 
c. Although the Trust had not established that Dr Mezey had been at serious fault, it nevertheless sought to commence disciplinary proceedings against her, albeit on the basis that they could not lead to dismissal.
d. The Trust’s “Maintaining High Professional Standards in the modern NHS” (“MHPS”) policy, which by now had been incorporated provided, under Part IV, that in order for a capability panel hearing to be convened, the employee must be shown to have lacked knowledge, or ability, or to have rendered consistently poor performance so as to have demonstrated that her capability to practise was in question. 
e. The Claimant argued that it was a condition precedent of a capability procedure that performance was fundamentally flawed. Given that no issue of capability was identified in the investigative report in her case, there should no panel hearing as the threshold had not been reached and there was no power to reprimand. 
16. Held: The Court of Appeal found that on the findings of the panel, the threshold test had not been met and accordingly the Trust was not entitled to deal with the matter in this way: the injunction was granted.
17. A further point of note is that the employer is only contractually entitled to impose penalties provided for under a disciplinary procedure.   In London Probation Board v Lee UK/EAT/0493/08, the EAT held that the employer was not entitled to rely on a provision in the employment contract to change the location at which an employee worked because it was unrelated to the disciplinary procedure and not listed as a potential penalty. They held that the enforced relocation of Mr. Lee was in breach of contract.  
18. Where the employer operates a non-contractual disciplinary policy, further questions may arise as to where the employer derives contractual authority for certain sanctions short of dismissal such as suspension without pay. It is important that, whether or not the disciplinary procedure is expressed to be non-contractual, the potential sanctions are provided for as terms under the employment contract. 
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