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Introduction

1. The general rule is that a contract of employment, like any other contract, cannot lawfully be varied without the consent of both parties. Normally, therefore, an employer who seeks to effect a change in an employee’s contract of employment must obtain that employee’s consent. 
2. There are ways around this, of course. Consent need not be express: an employee who continues to work under new contractual terms may eventually, depending on the circumstances, have been deemed to have ‘acquiesced’ in the variation
. Further, some employers may resort to dismissing employees who refuse to accept variations and seeking to re-engage them on the new terms. However, a potentially less uncertain and dangerous route of allowing employers to effect variations to contractual terms may be to include a ‘unilateral variation clause’ in the original contract of employment.

3. A unilateral variation clause is a clause which permits one party – usually the employer – to vary the terms of the contract without the consent of the other. In principle, this is lawful because the variation is already within the scope of the existing agreement. In essence, consent for the change has been given in advance.

4. Unilateral variation clauses may range from fairly narrow terms – such as ‘mobility clauses’ allowing an employer to alter the employee’s place of work – to very wide terms which on their face permit the employer to change any term of the contract without restriction. The potential unfairness to employees has led the courts to view unilateral variation clauses with some suspicion. Nevertheless, a properly-worded unilateral variation clause is a valid term and, in the recent EAT case of Bateman v Asda Stores [2010] IRLR 370, a very wide unilateral variation clause was upheld.

5. The potentially wide and inequitable effect of such clauses has led to a number of arguments seeking to undermine or restrict the scope of unilateral variation clauses. A number of such arguments were run in the Bateman appeal but were dismissed because they had not been argued in the employment tribunal. They are considered below.

The basic principles

There must be an express clause

6. The unilateral variation clause must generally be express. In Security and Facilities Division v Hayes [2001] IRLR 81, CA, Peter Gibson LJ held that

‘It is a strong thing to imply a term into a contract of employment when that term allows the unilateral variation of the contract. That is all the more so when there are established means for reaching consensual variations to the contract… I do not see how [such a proposed implication] satisfies the test of necessity for the implication of such a term.’

The clause must be clear and unambiguous 

7. The unilateral variation clause must also be clear and unambiguous. In Hayes, Peter Gibson LJ held that:
‘Had the parties intended a provision allowing the unilateral variation of the rate of allowances, in my judgment the contractual terms would have had to provide unambiguously for that.’

8. In Wandsworth London Borough Council v D’Silva [1998] IRLR 193, paragraph 31, in obiter remarks, the Court of Appeal held that:

‘The general position is that contracts of employment can only be varied by agreement. However, in the employment field an employer or for that matter an employee can reserve the ability to change a particular aspect of the contract unilaterally by notifying the other party as part of the contract that this is the situation. However, clear language is required to reserve to one party an unusual power of this sort.’

9. This is consistent with normal principles of construction of contractual terms. Thus, in Wickman Machine Tools Sales v LG Schuler [1974] AC 235, Lord Reid held that:

‘The fact that a particular construction leads to a very unreasonable result must be a relevant consideration. The more unreasonable the result, the more unlikely it is that the parties can have intended it, and if they do intend it the more necessary it is that they should make their intention abundantly clear.’

Examples


Other arguments
10. A number of other potential arguments may be available to an employee seeking to avoid or reduce the impact of a unilateral variation clause.

Unfair Contract Terms Act 1977
11. However wide a unilateral variation clause may be, and however unfair its operation, an employee cannot rely on the Unfair Contract Terms Act 1977. The Court of Appeal has held that employees are not ‘consumers’, so the Act does not apply to them at all: Commerzbank AG v Keen [2007] IRLR 132.
Power restricted to variations to employer’s obligations
12. The requirement for clear and unambiguous language, as set out in Hayes and D’Silva, derives from the fact that a unilateral variation clause is unusual and may produce results which are very unreasonable. The parties will not normally be expected to have agreed that one of them was entitled to vary the contract without the consent of the other. To be enforceable, therefore, such a clause needs to be plain; and the more unreasonable the clause, the plainer it must be. To the extent that it is ambiguous, it is likely to be interpreted against the employer.
13. The Court of Appeal went one step further in D’Silva and suggested the following application of these principles of construction:

‘… the court is unlikely to favour an interpretation which does more than enable a party to vary contractual provisions with which that party is required to comply.’

The Court of Appeal suggested that a variation to a term which reduced the period of sickness absence required before an occupational health assessment was to be undertaken might be lawful under a unilateral variation term. However, the Court suggested that a term reducing an employee’s appeal rights would probably be different:

‘To apply a power of unilateral variation to the rights which an employee is given under this part of the code could produce an unreasonable result and the court in construing a contract of employment will seek to avoid such a result.’

14. This distinction is likely to be difficult to draw in many, if not most, cases. An employee’s right is normally the flip side of an employer’s obligation. Pay is a good example: on the one hand, the employee is entitled to be paid; on the other, the employer is obliged to make payment. Further, the general rule that contracts should not be interpreted so as to produce unreasonable results does not apply where the clause is sufficiently clear; and the implied terms set out below should protect employees from extreme unreasonableness. Accordingly, it may be that this obiter suggestion will be of limited assistance in many cases. The Bateman v Asda case, discussed above, might be thought a good example.
Implied terms and ‘reasonableness’
15. Terms which confer a discretion on an employer are generally interpreted so as to require the employer to exercise the discretion in good faith and in a manner which is not arbitrary, capricious or irrational: see, for example, Horkulak v Cantor Fitzgerald [2005] ICR 402 (discretionary bonuses) and Malone v BPB Industries [2002] ICR 1045 (exercise of share options). As the EAT held in United Bank v Akhtar [1989] IRLR 507, although it is not permissible to imply a term which conflicts with an express term, it is legitimate to imply ‘a term which controls the exercise of a discretion which is expressly conferred in a contract’. Similar terms have been implied in other contractual contexts: see, for example, Paragon Finance v Nash [2002] 1 WLR 685 (discretion to vary mortgage interest rates). 
16. The term of mutual trust and confidence implied specifically into employment contracts (‘the implied term’) may impose greater constraints. In United Bank v Akhtar [1989] IRLR 507, the EAT held that a mobility clause had to be exercised in accordance with that implied term: the employer would be in breach of contract if he failed to give reasonable notice before transferring an employee. The EAT in White v Reflecting Roadstuds [1991] IRLR 331 agreed that the implied term restricted an express right to transfer an employee to alternative work and treated this obligation as different from and additional to the obligation not to act capriciously or irrationally.

17. In White, the EAT cautioned that there was no implication to the effect that employers have to behave ‘reasonably’ in exercising such a discretion. Accordingly, while the (un)reasonableness of a unilateral variation clause is relevant to its construction (see paragraphs 9-10 above), provided it is expressed with sufficient clarity it would be difficult to argue that an employer must then exercise its contractual power ‘reasonably’.
 
18. Further, in the cases cited above, the variation clauses were expressed in broad terms. Arguably, the position would be different if, for example, a variation clause expressly conferred on the employer the right to vary the terms of the contract ‘without any restriction, express or implied’.
 On ordinary contractual principles, it would appear that such a clause would indeed confer unlimited power on an employer. No doubt, however, most tribunals and judges would bend over backwards to avoid upholding this kind of term (see D’Silva above). Further, it may be that such a wide formulation of a unilateral variation clause would lend weight to the other arguments available to employees.

The express term is a sham

19. It is recognised that written terms might not necessarily represent the true agreement of the parties. Thus, in Autoclenz v Belcher [2010] IRLR 70, the Court of Appeal held that:

‘… the court or tribunal must consider whether the written contract represents the true intentions or expectations of the parties…

‘… where there is a dispute as to the genuineness of a written term in a contract, the focus of the enquiry must be to discover the actual legal obligations of the parties. To carry out that exercise, the focus will have to examine all the relevant evidence. That will, of course, include the written term itself, read in the context of the whole agreement. It will also include evidence of how the parties conducted themselves in practice and what their expectations of each other were.’

The employees in the Bateman case sought to run this argument on appeal, but were not permitted to do so because they had not raised it below. 
20. The argument may work in some cases, but faces formidable obstacles. The Autoclenz case was about whether a substitution clause, in reliance on which the employers argued that the claimant was not a ‘worker’ within the meaning of section 230 of the Employment Rights Act 1996. The tribunal held that the parties had never really agreed that the claimant could send someone else to work in his place: the clause simply did not reflect the true nature of the agreement, which was that the claimant was required to do the work. Accordingly, the claimant was required to provide personal service and was a ‘worker’. 
21. In the Court of Appeal, Smith LJ confirmed that the issue was: 
‘whether the parties ever realistically intended or envisaged that its terms, particularly the essential terms, would be carried out as written’. 
It was permissible to have regard to what actually happened, although ‘the fact that [a] right was never exercised in practice does not mean that it was not a genuine right’.

22. It seems unlikely that it will often be the case that a unilateral variation clause is a ‘sham’ even in this broad sense. Unlike a substantiation clause (which can be relied on to argue that the individual did not have the legal rights of an ‘employee’ or a ‘worker’), a variation clause would have no purpose unless it were genuine. Further, one would not necessarily expect it regularly to be invoked, so a lack of use in practice would seem to be of little relevance. An employee might hope or even expect that the clause will not be invoked by the employer, but that would not appear to be sufficient to meet the test. Nevertheless, there may be some cases where this argument could successfully be run.
Lack of notification of the clause to the employee
23. There are two related ways in which it is possible to run an argument that a unilateral variation clause is not valid unless it is specifically notified to the employee. 
24. The first relies on the implied term of mutual trust and confidence in a different way. In Scally v Southern Health and Social Services Board [1991] IRLR 522, the House of Lords held that an employer was obliged to inform an employee of an obscure clause requiring him to take certain steps before he could benefit from a pension scheme. It was argued in the EAT in the Bateman appeal that, by analogy, an employer has to notify employees of a unilateral variation clause; the point was again rejected on the basis that it was not run in the employment tribunal. 
25. There are likely to be at least two difficulties in extending the Scally principle to require employers specifically to notify employees of unilateral variation clauses. The first is that, presumably, the argument is that the notification must take place before the contract is concluded. Otherwise, it will be too late; at any rate, too late to be of much value. But the term of mutual trust and confidence can only be implied into an existing contract of some kind
. On the face of it, then, the implied term could only be relied on in this way if a unilateral variation clause was itself introduced into an existing contract by a subsequent variation. The second is that Lord Bridge went out of his way to limit the Scally​-type application of the implied term, in response to concerns about its general application being too wide:
‘I believe… that this difficulty is surmounted if the category of contractual relationship in which the implication will arise is defined with sufficient precision. I would define it as the relationship of employer and employee where the following circumstances obtain: (1) the terms of the contract of employment have not been negotiated with the individual employee but result from negotiation with a representative body or are otherwise incorporated by reference; (2) a particular term of the contract makes available to the employee a valuable right contingent upon action being taken by him to avail himself of its benefit; (3) the employee cannot, in all the circumstances, reasonably be expected to be aware of the term unless it is drawn to his attention.’
Criterion (2) clearly would not apply to an employer’s unilateral variation clause.

26. However, there may be an alternative argument along the same lines derived from general contract law, though this too is not without its difficulties. In Interfoto Picture Library v Stiletto Visual Programmes [1988] 1 All ER 348, the defendant advertising agency borrowed some photographs from the claimant to use in a presentation. The claimant’s written terms and conditions contained onerous provisions about charges for their late return. The printed conditions were simply included in the package when the photographs were delivered. The Court of Appeal held that the contract was concluded after the defendants received the printed conditions; however, Dillon LJ held that:
‘if one condition in a set of printed conditions is particularly onerous or unusual, the party seeking to enforce it must show that that particular condition was brought to the attention of the other party.’

Otherwise, the term will not be treated as part of the contract.

27. Bingham LJ held that:
‘The tendency of the English authorities has, I think, been to look at the nature of the transaction in question and the character of the parties to it to consider what notice the party alleged to be bound was given of the particular condition said to bind him; and to resolve whether in all the circumstances it is fair to hold him bound by the condition in question.’ 

28. There appears to be no reason to think that this judgment does not apply in employment cases
. It seems less likely that the principle would apply where the unilateral variation term is contained in the offer letter or primary record of terms and conditions, which the employee would be expected to read before taking up employment. However, the point may be strongly arguable if the unilateral variation clause is contained in an incorporated document such as an employee handbook or collective agreement. As the Court of Appeal pointed out in D’Silva, unilateral variation clauses (certainly very broad ones) remain unusual; and, as Lord Bridge pointed out in Scally:
‘in the modern world it is increasingly common for individuals to enter into contracts of employment, on complex terms which have been settled in the course of negotiations between representative bodies or organisations and many details of which the individual employee cannot be expected to know unless they are drawn to his attention.’
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Bateman v Asda Stores [2010] IRLR 370, EAT





The employees’ terms and conditions were set out in their offer letter and in specified sections of the Employee Handbook.


One of those sections set out terms governing pay.


Another such section contained the following clause:


‘The company reserves the right to review, revise, amend or replace the content of this handbook, and introduce new policies from time to time to reflect the changing needs of the business and to comply with new legislation…’


The employers introduced a new pay structure, which brought the pay structure of a minority of employees into line with the majority. The employer gave several months notice and undertook consultation. The employer also sought to ensure that employees did not suffer a reduction in their overall pay, although some did. 





Held


The term was clear and unambiguous and entitled the employer to implement the changes.








Cadoux v Central Regional Council [1986] IRLR 131, CS





The employees’ terms were ‘supplemented by the Authorities’ Rules as amended from time to time’.


One such rule said that


‘Central Regional Council has introduced a non-contributory life assurance scheme for all members of staff…’


The employer subsequently withdrew the scheme.





Held


The Rules were made unilaterally by the employer, and not by agreement with trade unions or employees.


Nevertheless, they were incorporated into employee’s contracts of employment.


However,


‘in my opinion, the reference to the authorities’ rules as amended from time to time shows that it was in the contemplation of the parties that the defenders’ rules might be altered. The rule contain no express provision regarding amendment, and the clear inference from the fact that they are the defenders’ rules is that the defenders have the right to alter them, the only obligation being to enter the amendments in the rules or otherwise record them…’





This case was approved on its particular facts by the Court of Appeal in D’Silva. It appears therefore that a power of unilateral variation may be derived from a sufficiently necessary inference from en express term.








Land Securities Trillium v Thornely [2005] IRLR 765, EAT 





The claimant, an architect, was employed as a project manager.


The employer underwent a restructure and sought to change her job title to ‘senior architect’ and to alter her job duties. The claimant objected.


The employer sought to rely on the following term of the contract


‘You will perform to the best of your ability all the duties of the post and any other post you may subsequently hold…’





Held


The term did not entitle the employer unilaterally to change the employee’s job. The reference to ‘any other post’ was to any new post to which she was appointed consensually.











� See, for example, Western Excavating (ECC) Ltd v Sharp �HYPERLINK "https://www.lexisnexis.com:443/uk/legal/search/runRemoteLink.do?langcountry=GB&linkInfo=F%23GB%23IRLR%23year%251978%25page%2527%25sel1%251978%25&risb=21_T11490125102&bct=A&service=citation&A=0.3745003391640732" \t "_parent"�[1978] IRLR 27�.


� Although see Manor House Healthcare v Hayes (EAT judgment of 2 October 2000) in which, it could be argued, the EAT decided that the implied term could not be relied on to extend the existing good faith/non-capricious test in respect of discretionary bonus clauses.


� Difficult, but not impossible: in Malone v British Airways [2010] IRLR 431, paragraph 38, Sir Christopher Holland (sitting as a judge of the High Court) cited D’Silva and held that ‘the clause must be clear in its terms and aim to produce a reasonable result if invoked’ (emphasis added). It is certainly strongly arguable that this is not what D’Silva says at all and it may well be that the judge was referring to, or influenced by, an express requirement in the clause relied on which stated that BA could only make ‘reasonable changes’. The comment was obiter; and the Malone case went to the Court of Appeal ([2011] ICR 125), which upheld the decision on other grounds and specifically declined to comment on this issue.


� See the comments of Lord Steyn in Mahmud v BCCI [1998] 1 AC 20, at page 45.


� It may be implied into contracts which are not in fact employment contracts, at least if there is a sufficient connection: see Tullett Prebon v BGC Brokers [2011] EWCA Civ 131 (term implied into a ‘forward contract’ under which individuals agreed that they would subsequently enter into contracts of employment). But there must obviously be some sort of contract.


� Stanley Burnton J proceeded on that basis in Chan v Barts and the London NHS Trust [2007] EWHC 2194 (QB), paragraph 130, although the principle did not apply on the facts of the case.
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