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Introduction
1. This paper looks at two main types of incorporated terms ie terms arising out of collective agreements and terms which are, or reflect, management policy or practice. The issue is a familiar one: the contract between individual employee and employer does not set out all of the terms of the contract verbatim and the question arises as to whether, expressly or impliedly, other terms are included on the basis that they have been collectively agreed and/or applied in practice. 
The legal status of collective agreements      
2. As is well known, collective agreements are not even legally binding between the parties (ie the union and the employer) unless they are expressly stated to be so in accordance with s179 Trade Union and Labour Relations (Consolidation) Act 1992 (“TULCRA”). Nor do trade union representatives generally negotiate as agents of their members or the workforce generally (see eg Young v Canadian Northern Rly Co [1931] AC 83 PC). In general, collective agreements therefore have to be enforced as terms of the individual contract of employment if they are to be enforced at all. 
3. Where there is an issue as to the contractual effect of the terms of a collective agreement as between employer and employee, the overall question which the Court has to determine is whether, assessing the matter objectively, it was intended that the relevant term or terms would give rise to contractual rights enforceable by individual employees. The points made below are therefore ultimately about aspects of the evidence which informs the answer to this question. They are made as separate points but often they overlap as part of the overall picture. The nature of the overall question is also such that the approach as between collective agreements and unilateral management policies is similar.
4. In Alexander v Standard Telephones and Cables Ltd (No2) [1991] IRLR 286 HC Hobhouse J (as he then was) said: “The principles to be applied can therefore be summarised. 
a. The relevant contract is that between the individual employee and his employer; it is the contractual intention of those two parties which must be ascertained. 
b. In so far as that intention is to be found in a written document, that document must be construed on ordinary contractual principles. In so far as there is no such document or that document is not complete or conclusive, their contractual intention has to be ascertained by inference from the other available material including collective agreements. 
c. The fact that another document is not itself contractual does not prevent it from being incorporated into the contract if that intention is shown as between the employer and the individual employee. 
d. Where a document is expressly incorporated by general words it is still necessary to consider, in conjunction with the words of incorporation, whether any particular part of that document is apt to be a term of the contract; if it is inapt, the correct construction of the contract may be that it is not a term of the contract. 
e. Where it is not a case of express incorporation, but a matter of inferring the contractual intent, the character of the document and the relevant part of it and whether it is apt to form part of the individual contract is central to the decision whether or not the inference should be drawn.”

5. The starting point is therefore to ask whether there is an express or implied term of the individual contract of employment which provides for incorporation. Thus, there may be an express term which incorporates collective agreements negotiated from time to time or, more unusually, there may be an implied term to this effect. Similarly, there may be express or implied terms which incorporate particular collective agreements.
Express incorporation of collective agreements
6. As to express incorporation, there are two main points. 
7. First, it is important to read the reference in the contract of employment carefully. It is not unusual for there to be references to collective bargaining and yet for the court to conclude that the collective agreement is not expressly incorporated, either because the term provides for a discretion on the part of the employer or because the general reference does not encompass the particular agreement which is at issue. Thus, by way of example:
a. In Grounds Management v Bradley (unreported) EAT 484/97. The relevant provision read as follows:
'During your employment with the Authority, your rates of pay and conditions of service will be subject to collective agreements negotiated with the trade unions which are recognised by the Authority for collective bargaining purposes. Agreements reached nationally are incorporated after approval by the County Council into your contract of employment and are normally set out in the scheme of conditions of service at [the NJC].' (emphasis added)
b. The EAT held that the clause meant what it said:
'... an NJC pay increase will be incorporated after approval by the employer.... The respondent did not approve the award, hence the increase was not incorporated into the applicant's contract of employment.'

c. In Alexander v Standard Telephones and Cables Ltd (No2) [1991] IRLR 286 HC:
i. The employees’ statutory statement of terms and conditions stated: “basic terms and conditions of [your] employment by this company are in accordance with and subject to the provisions” (emphasis added) of the collective agreement negotiated at plant level with the union. That agreement contained a redundancy procedure (which is dealt with in more detail below).
ii. Held: the statutory statement of written particulars was not sufficient to effect an express incorporation of the provisions relating to redundancy in the collective agreements since it did not itself deal with redundancy matters. Basic terms were specifically referred to in the body of the statement (eg pay, hours, holidays, sick pay, grievance and disciplinary procedures, notice etc) but it did not refer to redundancy procedures. The inference was therefore that the collective agreement on redundancy was not included on the expression “basic terms and conditions”.
8. Even where it is clear that a given collective agreement is expressly incorporated, this forms only part of the evidence as to the intention of the parties. A key remaining question is whether the term is apt for incorporation. 
9. Here, a key issue is as to the nature of the terms. In National Coal Board v National Union of Mineworkers [1986] ICR 736 Ch (a case on the incorporation of provisions for arbitration in the event of a collective failure to agree) Scott J (as he then was) held that:
“[there is ] a distinction between terms of a collective agreement which are of their nature apt to become enforceable terms of an individual's contract of employment and terms which are of their nature inapt to become enforceable by individuals. Terms of collective agreements fixing rates of pay, or hours of work, would obviously fall into the first category. Terms which deal with the procedure to be followed by an employer before dismissing an employee also would fall into the first category. But conciliation agreements setting up machinery designed to resolve by discussions between employers' representatives and union representatives, or by arbitral proceedings, questions arising within the industry, fall...firmly in the second category. The terms of conciliation schemes are not intended to become contractually enforceable by individual workers and do not become contractually enforceable by individual workers whether or not referred to in the individuals' contracts of employment.”

10. In other words, a potentially decisive consideration is whether the term is one which relates to the relationship between individual and employer, or one which relates to the relationship between the employer and the workforce as a whole or the employer and their representatives. In National Coal Board v National Union of Mineworkers, self evidently the relevant provisions were not apt for incorporation as they established machinery for the resolution of collective disputes and therefore related to the relationship between the employer and the representatives  of the workforce.
11. Even where the nature of the specific term which is in issue is not such as, of itself, conclusively to preclude incorporation, other cases have emphasised the need to look at the other provisions of the collective agreement with a view to deciding whether the agreement as a whole it was intended to have contractual force. Thus, in Alexander v Standard Telephones and Cables Ltd (No2), having rejected express incorporation, Hobhouse J went on to say that even if he had accepted this argument it would still have been necessary to consider whether the redundancy procedure was apt for incorporation:
a. The collective agreement stated: “In the event of a compulsory redundancy, selection within each skill group will be made on the basis of service within the group.” This was modified by a further agreement which stated: “In the event of a compulsory redundancy, selection on the basis of service means that employees with the shortest service in each skill group would be the first to be affected by a compulsory redundancy.” Hobhouse J accepted that these terms were capable of giving rise to individual rights.
b. However, he held that these terms were not enforceable. Where none of the other clauses of the collective agreement are apt to be incorporated into the individual contract of employment, it would require cogent evidence that a particular clause was to have a different character and to be incorporated. In the Alexander case, the clauses in question appeared in the context of a joint consultation scheme set out in procedure agreements which, the Judge held, were essentially policy documents relating to the relationship between employer and trade union in the event of redundancies. Almost all of the terms were procedural in nature and the “first in last out” provisions were not sufficiently cogently worded to support the inference of incorporation into individual contracts of employment ie, in contrast to the Keeley v Fosroc International Ltd [2006] IRLR 961 CA case referred to below, they were not sufficiently clearly phrased in terms of individual entitlement as opposed to general statements of policy.
12. The decision in Kaur v MG Rover Group Ltd [2005] ICR 625 CA, an express incorporation case, focussed on the language of the agreements as a whole and whether it evidenced an intention to create legal entitlements. Here, the term was that there would be no compulsory redundancies. The Court of Appeal approved National Coal Board v National Union of Mineworkers and Alexander v Standard Telephones and Cables Ltd (No2) and held that, even in express incorporation cases, it was still necessary to consider whether any part of the collective agreement was apt to be a term of the contract. When dealing with collective agreements there might well be certain provisions which were clearly not intended to give rise to legally-enforceable contractual rights between the employer and the individual employee, and the court had to look at the content and the character of the relevant parts to determine this issue.
13. In Kaur much of the language of the agreements was aspirational eg:
a. "the parties agree to the principles set out in Rover Tomorrow-The New Deal".
b. "Constant open and honest two-way communications with employees throughout the company will be the norm. The process of daily, weekly, monthly and annual employee briefings will be strengthened."
c. "Principles of Partnership". 
d. "The challenge of strong competition gives a clear message-if we wish to survive we must be competitive in terms of efficiency, quality, productivity, flexibility and employee contribution. We must all pursue the elimination of waste in order to achieve continuous improvement in every aspect of the business."
e. "2.1 It will be our objective to ensure that the application of the 'Partnership Principles' will enable employees who want to work for Rover to stay with Rover. As with the successful introduction of 'Rover Tomorrow-The New Deal' THERE WILL BE NO COMPULSORY REDUNDANCY (underlining added)
f. "2.2 The company recognises that its employees are the company's most valuable asset.
g. "2.3 Any necessary reductions in manpower will be achieved in future, with the co-operation of all employees, through natural wastage, voluntary severance and early retirement, after consultation with trade unions."
14. The view of the Court of Appeal after careful analysis of the documents was that, in context, the statement that there would be no compulsory redundancies was therefore a policy or objective rather than a contractually binding commitment.

15. The decision of the Court of Appeal in Malone v British Airways Plc [2011] IRLR 23 CA raised a different sort of point although ultimately it turned on the assessment of the intentions of the parties. Here, the issue related to collective agreements which specified minimum crew complements on different types of flight. The individual contracts of these employees expressly incorporated these collective agreements. The question was whether BA was in breach of contract in deploying crews which were not in accordance with these agreements. 
16. The Court of Appeal held that the terms were not apt for incorporation but were intended to be binding in honour only:
a. The touchstone for incorporation is whether the provision in question impacts upon the working conditions of the cabin crews. If it does, it is likely to be apt for incorporation. If it does not, for example because it is inherently vague or merely an expression of policy or aspiration or because it plainly deals with such collective matters as conciliation arrangements, then it would not be apt for incorporation.
b. The test for the court is what the parties must objectively be considered to have intended the provision to mean. That has to be decided on the basis of the words used, set in context and against the factual matrix. The meaning given to the provision must make business sense.
c. The collective agreements could not have been intended to be legally binding as this would enable individual members of the crew to hold BA to ransom by refusing to make up the requisite complement and/or to fly if the complement fall below the required level. The argument that they were intended to be legally enforceable therefore offended against the principle that contracts are not to be construed in a manner which offends business common sense.
Express Incorporation of Management Policies

17. Essentially the same approach applies where the issue is express incorporation of management policies. Thus, the first question where, say, the issue is as to the incorporation of a term of the employee handbook is whether the express reference clause in the employee’s contract of employment applies to the particular term or version of the handbook. A common problem is that the term does not refer to the employee being bound by the terms of the handbook “as revised from time to time”, or words to that effect, and there is then a new handbook issued which contains the disputed provision. 
18. As to aptness for incorporation, the same principles apply. In Keeley v Fosroc International Ltd [2006] IRLR 961 CA, which was not a collective agreement case, the Court of Appeal drew on the case law on incorporation collective agreements in concluding that there was a contractually binding term. The term in question was part of the Employee Handbook, which was expressly incorporated. It provided: 
“Those employees with two or more years' continuous service are entitled to receive an enhanced redundancy payment from the company, which is paid tax free to a limit of £30,000. Details will be discussed during both collective and individual consultation” (emphasis added). 
19. Although the provision made no reference to how the enhanced redundancy payment would be calculated, it was generally understood that the payment referred to consisted of two elements; first, a payment calculated by multiplying weekly salary at the date of redundancy by double the number of weeks provided by statute and, second, a payment in lieu of notice on a gross basis.
20. The Judge at first instance adopted an approach which was similar to the approach in Alexander v Standard Telephones and Kaur held that there was no contractual entitlement, essentially because this term appeared in a section which contained statements of the employer's intention to deal with redundancies fairly and consistently and dealt with procedural aspects of handling redundancies when they arose. It also contained provisions giving those made redundant the right to time off to look for alternative work and the right to appeal against their dismissals. He held that the section was aspirational/procedural in nature and so, therefore, was the particular term under consideration.
21. This was overturned by the Court of Appeal, which held that: 
a. The fact that the document is presented as a collection of “policies” does not preclude the terms having contractual effect if, by their nature and language, they are apt to be contractual terms eg if put in clear terms of entitlement. 
b. The starting point is the wording of the provision itself and the aptness of the provision in its own right to be a contractual term. Here, the term was apt for incorporation into the claimant's contract of employment as it governed the relationship between employer and individual employee. It was also expressed in terms of entitlement.
c. Where the wording of the provision, read on its own, is clearly of a contractual nature and not contradicted by any other provision in the documentary material constituting the contract, context is not all. If put in clear terms of entitlement, a term may have a life of its own.
d. The importance of the provision to the overall bargain is also highly relevant. A provision which is part of the employee's remuneration package may still be apt for construction as a term of the contract even if couched in terms of information or explanation, or expressed in discretionary terms. 
e. Provision for redundancy, notwithstanding statutory entitlement, is now a widely accepted feature of an employee's remuneration package and, as such, is particularly apt for incorporation by reference
.
Implied incorporation of collective agreements and management policies generally 
22. As to implied incorporation, it may be an implied term that collective agreements are automatically incorporated, though this will be unusual. The question whether there is such an implied term has to be answered on the basis of the traditional tests ie, in practice, the officious bystander test given that the contract is likely to be efficacious without such a term and no question of implication as a matter of law arises. Often it will not be possible to say that the parties considered that it was so obvious that it went without saying that collective agreements were automatically incorporated in the circumstances which have arisen. Typically this will be because some aspect of the custom and practice, eg the holding of a ballot before sign off by the representatives, will be missing. 

23. In Henry v London General Transport Services Ltd [2002] IRLR 474 CA an attempt was made to argue automatic incorporation by reference to custom and practice. Negotiations with the employees’ trade union had resulted in a framework agreement setting out new and less advantageous terms and conditions, including reduced rates of pay. After holding workplace meetings at which the terms of the proposed agreement were on the agenda, the union informed the employers that the majority of the 1,500 staff affected had consented to the new terms. However, the employees were not balloted on the changes although ballots had been held on previous occasions when negotiations had resulted in changes to terms and conditions of employment. Notices outlining the changes in pay and conditions were displayed at the various workplaces and all members of staff were asked to sign individual statements of changed terms and conditions.
24. At the Stockwell garage, the new terms and conditions were applied from 5 November 1994. A number of employees at that garage refused to sign statements accepting the new terms and, on 7 November, the employer company received a petition signed by over 130 of the staff expressing their dissatisfaction with the new terms but stating that they would continue to work under protest. A further petition was presented in December, again signed by some 130 staff at the Stockwell garage and saying that they had not voted for the new terms and conditions and calling for a ballot. No ballot was held.
25. In November 1996, two years after the new terms were applied and the petitions sent, Mr Henry and 60 other employees at Stockwell began proceedings in the employment tribunal claiming unlawful deduction from wages. The Court of Appeal said that a key issue was whether the practice of holding a ballot in relation to proposed collective agreements was an essential part of the employer’s admitted custom and practice, in which case the mere fact of agreement by the union representatives would not be automatically binding. 
26. In the case of management policies, it may be easier to succeed on an argument that, say, the employment is governed by the terms of the employment handbook in existence when the employee is recruited, but similar issues will arise where the handbook is revised after the employee enters the employer’s employment. The employer will need to establish an evidential basis for the proposition that the employee is bound by all subsequent revisions, regardless of his consent, and this may not be easy. Even fact that the employee is issued with a copy or referred to it on the intranet may not be enough given that silence by an employee in the face of a variation which does not have immediate effect on him will not generally be regarded as consent. In Solectron (Scotland) Ltd v Roper [2004] IRLR 4 EAT Elias J (as he then was) demonstrated just how strict the test is:
“The fundamental question is this: is the employee's conduct, by continuing to work, only referable to his having accepted the new terms imposed by the employer? That may sometimes be the case. For example, if an employer varies the contractual terms by, for example, changing the wage or perhaps altering job duties and the employees go along with that without protest, then in those circumstances it may be possible to infer that they have by their conduct after a period of time accepted the change in terms and conditions. If they reject the change they must either refuse to implement it or make it plain that, by acceding to it, they are doing so without prejudice to their contractual rights. But sometimes the alleged variation does not require any response from the employee at all. In such a case if the employee does nothing, his conduct is entirely consistent with the original contract continuing; it is not only referable to his having accepted the new terms. Accordingly, he cannot be taken to have accepted the variation by conduct.
 (emphasis added)
The impIied incorporation of particular collective agreements or policies
27. It may be implicit that the terms of a particular collective agreement are terms of the individual contract of employment because the agreement has been applied in practice. Here the law on collective agreements and unilateral management policies converges as the central question is whether a practice which has been adopted by management in the past, whether pursuant to a collective agreement or otherwise, was intended to be contractually binding - can it be inferred that the parties understood themselves to be bound by it as a matter of legal obligation? 
28. In  Albion Automotive v Walker [2002] EWCA Civ 946, which was actually a collective bargaining case which concerned a policy of making enhanced redundancy payments,  the Court of Appeal said that the relevant factors included:
“(a) whether the policy was drawn to the attention of employees;

(b) whether it was followed without exception for a substantial period;

(c) the number of occasions on which it was followed;

(d) whether payments were made automatically;

(e) whether the nature of communication of the policy supported the inference that the employers intended to be contractually bound;

(f) whether the policy was adopted by agreement;

(g) whether employees had a reasonable expectation that the enhanced payment would be made;

(h) whether terms were incorporated in a written agreement;

(i) whether the terms were consistently applied”.

29. As the Court acknowledged, however, these were only evidential considerations which went to the overall question, identified in Quinn v Calder [1996] IRLR 126 EAT, namely whether the employer intended to be contractually bound by the policy. Per Lord Coulsfield in Quinn:
“the question is not whether the period for which a policy has been followed is 'substantial' in some abstract sense, but whether, in relation to the other circumstances, it is sufficient to support the inference that that policy has achieved the status of a contractual term. Again, with regard to communication, the question seems to us to be not so much whether the policy has been made or become known directly to the employees or through intermediaries, but whether the circumstances in which it was made or has become known support the inference that the employers intended to become contractually bound by it”
.
30. As Elias J said in Solectron (Scotland) Ltd v Roper: 
“21....A custom or established practice applied with sufficient regularity may eventually become the source of an implied contractual term. That occurs where the point is reached when the courts are able to infer from the regular application of the practice that the parties must be taken to have accepted that the practice has crystallised into contractual rights”.
31. He went on to say:
“22. The parties must be shown to be applying the term because there is a sense of legal obligation to do so. That will often be a difficult matter to prove. For example, if a practice is adopted because a party does so as a matter of policy rather than out of a sense of legal obligation, then it will not confer contractual rights....”

32. Of course, all of these cases involved claims for enhanced redundancy payments and therefore terms which were apt for incorporation. Where the practice in question is recorded in a document or documents which are not collectively agreed but, for example, set out a management policy or instruction on a given issue, the points made above as to aptness for incorporation will also apply. 
33. The implication of terms via a practice applied by management is therefore not a straightforward matter.
Further Miscellaneous points on incorporation
34. NB 

a. Entire agreement clauses may preclude incorporation depending on their terms: see White v Bristol Rugby Ltd [2002] IRLR 204 QBD but see Bushaway v Royal National Lifeboat Institution [2005] IRLR 674 EAT.
b. Briscoe v Lubrsizol Ltd [2002] IRLR 607 CA:
i. “the court does not look favourably upon an employer who seeks to restrict his contractual obligations in reliance upon a document (whether by reference to a 'works notice' or an insurance policy) to which the employee is not party and to which his attention has not been specifically drawn, so as to limit a right or benefit which information given in the handbook has led the employee to expect...”
ii. “...but that does not mean, by way of corollary, that where the handbook expressly or by implication refers to such a policy and purports to summarise its effect upon the employee's rights in a manner which is disadvantageous to the employee, the court will similarly regard the handbook as definitive of those rights. In the former case, it will be just that the employer should be estopped from asserting a position less advantageous than that which he has represented. In the latter case, he seeks to rely on his own error to deprive the employee of a benefit which he has in fact intended to bestow...”
c. Robertson v British Gas [1983] ICR 351 CA: once the terms are incorporated termination of the collective agreement does not remove contractual rights. The same principle would apply to management policies.
d. Alemo Herron and Others v Parkwood Leisure [2010] ICR 793 CA. In the UKSC in April. Issue: whether an express contractual right to incorporation of the results of collective bargaining transfers under TUPE so that the transferred employees continue to be entitled to the benefit of collective agreements entered into post transfer. The Court of Appeal held that a contractual term entitling local authority employees to pay increases negotiated from time to time by collective agreement was not protected on a transfer to a private-sector employer so as to give effect to increases negotiated post-transfer. 
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� Paragraph 31 of his judgment


� For another example see  Ackinclose v Gateshead MBC [2005] IRLR 79 EAT.  For a case which went the other way see eg Glendale Managed Services v Graham & Others [2003] IRKR 465 CA.


� See, also Harlow v Artemis International Corporation Limited [2008] IRLR 629 QB





� Paragraph 30, approved by the Court of Appeal in Khatri v Cooperatieve Centrale Raffeisen-Boerenleen Bank BA [2010] IRLR 715


� Paragraph 7
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